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1 A MOTION approving the issuance and sale of the county's

2 Sewer Revenue Bond, 2018 (V/IFIA- Nl7107V/A), in the

3 principal amount of not to exceed S134,500,000,

4 authorizing the execution and delivery of a term sheet and

5 loan agreement in connection therewith and establishing

6 certain terms of the bond, all in accordance with Ordinance

7 18588.

8 V/HEREAS, pursuant to Ordinance 18588, adopted on October 23,2017 ("the

9 Ordinance"), the county authorized the issuance of its sewer revenue bonds and limited

10 tax general obligation bonds (payable from sewer revenues), in the aggregate principal

\t amount of $500,000,000, to pay costs of capital improvements to the System, in

12 accordance with the Comprehensive Plan and the Capital Improvement Budget (each as

13 defined in the Ordinance), and

1'4 WHEREAS, the Ordinance provides that such bonds may be publicly sold in one

15 or more series, as Parity Bonds or Parity Lien Obligations, as Tax-Exempt Bonds or

L6 otherwise, and by negotiated sale or by competitive bid, as determined by the Finance

t7 Director in consultation with the county's financial advisor, and

18 WHEREAS, the Finance Director has determined that a series of Bonds

19 authorized pursuant to the Ordinance, designated as the county's Sewer Revenue Bond,

t{¡
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20 2018 (V/IFIA - N17107W4), in the aggregate principal amount of not to exceed

2t $134,500,000, be sold as provided in this motion, and

22 WHEREAS, it is in the best interest of the county and the ratepayers of the

23 System that the V/IFIA Bond (defined herein) be sold to the United States Environmental

24 Protection Agency, an agency of the United States of America, acting by and through the

2s Administrator of the Environmental Protection Agency ("the V/IFIA Lender"), on the

26 terms set forth in the Ordinance, this motion, the WIFIA Loan Term Sheet and the

27 WIFIA Loan Agreement (each as defined herein);

28 NOV/, THEREFORE, BE IT MOVED by the Council of King County:

29 A. Defïnitions. Capitalized words that are used in this motion but not

30 defined in this motion have the meanings set forth in the Ordinance for all purposes of

31 this motion, unless some other meaning is plainly intended. The words and terms defined

32 in this motion, as used in this motion, have the meanings assigned such terms in this

33 motion, for all purposes of this motion, unless some other meaning is plainly intended.

34 B. Authorization of \ryIFIA Bond. The issuance of the county's Sewer

35 Revenue Bond. 201S (WIFIA - NI7107V/A) ("the WIFIA Bond"), in the principal

36 amount of not to exceed $134,500,000, as a Parity Bond.under the Ordinance, to pay

37 costs of capital improvements to the System, in accordance with the Comprehensive Plan

38 and the Capital Improvement Budget, is hereby authorized and approved.

39 C. \ilIFIA Loan Term Sheet and WIFIA Loan Agreement. The Finance

40 Director is authorized, on behalf of the county, to execute and deliver to the V/IFIA

4t Lender the WIFIA Loan Term Sheet, in the form attached to this motion as Attachment

42 A, with such changes thereto, if any, as may be approved by the Finance Director in

2
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43 consultation with appropriate county officials and advisors ("the WIFIA Loan Term

44 Sheet"), and the signature of the Finance Director on the WIFIA Loan Term Sheet shall

4s conclusively evidence the county's approval of the V/IFIA Loan Term Sheet' The

46 Finance Director is further authorized, on behalf of the county, to execute and deliver to

47 the V/IFIA Lender the V/IFIA Loan Agreement, in the form attached to this motion as

48 Attachment B, with such changes thereto, if any, as may be approved by the Finance

49 Director in consultation with appropriate county officials and advisors ("the V/IFIA Loan

50 Agreement"), and the signature of the Finance Director on the WIFIA Loan Agreement

51 shall conclusively evidence the county's approval of the V/IFIA Loan Agreement. As so

52 executed and delivered, the V/IFIA Loan Agreement shall be a "bond purchase contract"

53 for purposes of the Ordinance'

54 D. Details of WIFIA Bond. The WIFIA Bond shall be dated its date of issue

55 and delivery and shall be in the form attached as Exhibit A to the V/IFIA Loan

56 Agreement. The terms of the WIFIA Bond established in the V/IFIA Loan Agreement,

s7 including the year and series designation, date, principal amount, interest payment dates,

58 interest rates, maturity schedule, prepayment provisions and other terms of the V/IFIA

59 Bond, are ratified and confirmed, provided that interest rate on the V/IFIA Bond is not

60 greater than the yield on United States Treasury securities of comparable maturity on the

61 Effective Date of the V/IFIA Loan Agreement, as determined pursuant to 40 C'F'R' $

62 35.10010(9), plus hve basis points (0.05%). The V/IFIA Bond initially shall be

63 registered in the name of the WIFIA Lender. Principal of and interest on the WIFIA

64 Bond shall be payable to the WIFIA Lender or the Registered Owner, as applicable, in

65 the manner, on the payment dates, and in the amounts and at the rates, all as provided in

3
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66 the WIFIA Loan Agreement. Interest on the WIFIA Bond is taxable. The'WIFIA Bond

67 shall be subject to prepayment as provided in the V/IFIA Loan Agreement. The Finance

68 Director or his or her designee shall be the Registrar for the WIFIA Bond for the

69 purposes of registering and authenticating the WIFIA Bond, maintaining the Bond

70 Register with respect to the WIFIA Bond, effecting the transfer of ownership of the

7I WIFIA Rond and paying principal of and interest on the WIFIA Roncl.

72 E. Satisfaction of Parity Conditions. In accordance with the Ordinance and

73 the provisions of the ordinances authorizing the issuance of the outstanding Parity Bonds,

74 which permit the issuance of Future Parity Bonds upon compliance with the conditions

75 set forth therein, the county council hereby finds and determines, as follows:

76 1. There is not now, and when the V/IFIA Bond is issued there will

77 not then be, any deficiency in the Parity Bond Fund or any account therein.

78 2. The Ordinance provides for payment of the principal of and

79 interest on the V/IFIA Bond out of the Parity Bond Fund.

80 3. The amount that will be on deposit in the Parity Bond Reserve

81 Account at the Closing of the WIFIA Bond, assuming that all draws permitted under the

82 V/IFIA Loan Agreement are made at the Closing of the WIFIA Bond, will satisfy the

83 Reserve Requirement.

84 4. The county will have on file at the Closing of the WIFIA Bond a

85 certificate of the Finance Director demonstrating that, during any 12 consecutive calendar

86 months out of the immediately preceding 18 calendar months, Net Revenue was at least

87 equal to 1.25 times the amount required to pay, in each year that the WIFIA Bond will be

88 outstanding, the Annual Parity Debt Service for such year, assuming that all draws

4
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89 permitted under the WIFIA Loan Agreement are made at the Closing of the WIFIA

90 Bond.

91 5. The Finance Director will provide to the registered owner of the

92 county's Junior Lien Variable Rate Demand Sewer Revenue Bond, Series 2012, a

93 certificate showing that Net Revenue in any 12 consecutive months out of the most recent

94 18 months preceding the issuance of the V/IFIA Bond, based on financial statements of

95 the System preparecl by the county, is at least equal to 1.0 times the Annual Debt Service

96 for the WIFIA Bond and all then outstanding obligations of the System secured by a lien

97 on Revenue of the System, in each year during the life of the WIFIA Bond, assuming that

9g all draws permitted under the V/IFIA Loan Agreement are made at the Closing of the

se WIFIA Bond.

100 The applicable conditions for Future Parity Bonds having been complied with in

1Oi. connection with the issuance of the WIFIA Bond, the pledge contained in the Ordinance

LOz of Revenue of the System to pay and secure the payment of the WIFIA Bond will

103 constitute a lien and charge on Revenue of the System equal in rank with the lien and

1"o4 charge on the Revenue of the System to pay and secure the payment of the outstanding

1"05 Parity Bonds.

106 F. No Defeasance. Notwithstanding any provision of Section 33 of the

to7 Ordinance to the contrary, the WIFIA Bond may not be defeased, and no amounts in

108 respect of the WIFIA Bond shall be considered or deemed to have been paid until the

109 WIFIA Lender has received irrevocable payment in immediately available funds in

110 accordance with the requirements for payment set forth in the WIFIA Loan Agreement.

111 G. Designation as Refunding Candidate. The WIFIA Bond is hereby

5
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designated as a "Refunding Candidate" for pu{poses of ordinances of the county

authorizing the issuance of bonds to refund outstanding obligations of the county payable

from Revenue of the System.

H. Further Authority. The county officials and their agents, attorneys and

representatives are hereby authorized and directed to do everything necessary for the sale,

issuance, execution and delivery of the WIFIA Bond and for the proper use and

application of the proceeds of the WIFIA Bond, all in accordance with the provisions of

the Ordinance, this motion and the WIFIA Loan Agreement.

I. Severability. If any provision in this motion is declared by any court of

competent jurisdiction to be contrary to law, then that provision shall be null and void

and shall be deemed separable from the remaining provisions of this motion and shall in
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no way affect the validity of the other provisions of this motion or of the V/IFIA Loan

Agreement or the WIFIA Bond.

Motion 151 15 was introduced on 41212018 and passed by the Metropolitan King
County Council on4l2l20l8, by the following vote:

Yes: 9 - Mr. von Reichbauer, Mr. Gossett, Ms. Lambert, Mr. Dunn,
Mr. McDermott, Mr. Dembowski, Mr. Upthegrove, Ms. Kohl-Welles
and Ms. Balducci
No: 0
Excused: 0

KING COUNTY COUNCIL
KING COUNTY, WASHINGTON

J.J
ATTEST:

Melani Pedroza, Clerk of the Council

Attachments: A. WIFIA Bond Term Sheet, B. WIFIA Bond Loan Agreement

K!ng
t¡t

ntvCot¡Ê
Wasll¡n$Er!

1
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LTNITED STATES ENVTRONMENTAL PROTECTION AGENCY

t_ _ _- _ __J, 2018

Re

King County \Mastewater Treatment Division
201 S. Jackson St., KSC-NR-0501
Seattle, WA 98104

WIFIA Loan Term Sheet for the Georgetown'Wet Weather Treatment Station Project
(WIFIA Projeot No. Nl7l07WA)

Ladies and Gentlemen

T'his WIFIA Loan Term Sheet (the "Term Sheet") constitutes (a) the approval of the
United States Environmental Protection Agency, acting by and through the Administrator of the
Environmental Protection Agency (hereinafter, the "USEPA"), of the application for credit
assistance of the Borrower (as defined below) dated November 6,2017 (the "Application") and
(b) the agreement of USEPA to provide financing for the above-referenced project (the
"Project," as clescribed below) in the fclrm of a secured loan (the "WIFIA Loan") pursuant to
the Water Infrastructure Finance and Innovation Act ("\ryIFIA"). $ 5021 et seq. of Public Law
ll3-l2l (as amended by Public L,aw 114-94 and Public [,aw 114-322) (the "Act"), codified as
33 U.S.C. $$ 3901-3914, subject to the execution and terms of the WIFIA Loan Agreement,
dated as of the date hereof, between the Bonower and USEPA (the "WIFIA Loan
Agreement"). Terms not otherwise defined herein shall have the meanings ascribed to such
terms in the WIFIA Loan Agreement.

The Project consists of a new combined sewer overflow (CSO) wet weather treatment
facility referred to as the Georgetown 'Wet Weather Treatment Station (GWWTS), associated
conveyance improvements, and an outfall structure in the Lower Duwamish Waterway located in
King County,'Washington.

USEPA's agreement to provide WIFIA credit assistance to the Project is based on the
Application and the supplemental information and docurnents, including the Base Case Financial
Model provided to USEPA, This Term Sheet establishes only the parties, the maximum original
principal amount of the WIFIA Loan, the dedicated repayment source and security interest, the
final maturity date of the WIFIA Loan and the method of determining the interest rate of the
WIFIA Loan.

By executing this Term Sheet, the Borrower agrees to reimburse USEPA for any and all
fees and expenses USEPA incurs for legal counsel, financial advice, and other consultants in
oonnection with the evaluation of the Project and the negotiation and preparation of the WIFIA
Loan Agreement, whether or not such agreement is ultimately executed,

This Term Sheet is an agreement of USEPA only to the terms specified herein. WIFIA
credit assistance is subject in all respects to the execution of the WIFIA Loan Agreement on
terms and conditions aoceptable to USEPA.

Georgetown WWI'S - WIFIA Term Sheet,
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V/IFIA LENDER

BORROV/ER

ORIGINAL PRINCIPAL AMO{JNT OF
WIFIA LOAN

DEDICATED REPAYMENT
SOURCEISECURTTY

Unitcd States Environlrrental protection Agency.
aotíng by anrl through the Adnlinistrator of. the
Environmental Protection Agency.

King County, Washington, a political subdivision
of the State of Washington,

'l'his'I'crrn Sheet shall t:e govenrccl by thc l'eclcral laws of the tJrited St¿rtes of America ifanci lo the cxlcrrt suclt fedcr¿rt law"s arc a¡rplicable and tlrc internal laws,f the sini" orN.w york,il'anrl [. thc cxt'lt sr¡ch f'ecrcrar ra,uvs arc nor appricarrrc.

WTFIA LOAN TERMS

Not to excçed $ 114,500,000; provictecl that (a) rlre
maximum original principal unr,,*rt oi the WiFIA
Loan, together with the amount of any other credit
assistance provided uncler the Act, shil not exceed
f'orty-nine percent {49%) of rca.sonably antici¡rated
Lìligiblc l)r<-r.jccr Cosrs fìrr tlie l)ro.icc,i anci (b) rhe
tolal I'cdclal lirnding l'ol. the Prcject, inclusive of
the original principal amount of ìhe WIFIA Loan
and all federal direct ancl indirect grants, shall not
c.xcced eighty percent (S0%) of Totul project
Costs.

The dedicated source of repayment for the TVIFIA
Loan_ shall be System Revenues less Operations
and Maintenance Expenses. o,system 

Rãvcnueso,

lefer1 
to all earnillgs, t.cvenues and nroney received

by the Borrowcl' fionl or on acc()unt of the
operations of the System and the income fr<lm the
invcrsl¡nellt ol rnoncy i¡l tlre Rcvenr¡e lruncl or arty
lcsou¡rt within such luncl. I.lowcvcr. ,,systerir
Itevcnucs" shall not include ¿ìny I.tloltcy eollectecl
pursuanl to the Service Agrcetrrents applicable to
admi¡listrative costs of thê lJorrower oflrer than
costs of atjrninistration of the Sy.stcnr; l:rerridccl
th^at for certailt purposes describecl in Section l3.llof the Ordinance, deposits from the Rate
Stabilization Funcl (as defined in the Orclinance)
into the Revenue Fr.rnd may be inclr¡clecl in
calculations of System Revenues.

'l'he WIFIA l-oan will be secr¡rcd by the Liclts on
the (lollatelal. rvhjch rcfers to (a) ihar portion of.
Sysfem llevc¡lues thal the 

' 
IJorrower has

covenanted pursuant to the Ordinance l)ocuments

NYDOCS03/1077916.s 2 Georgetown WWTS _ WIFIA Term Sheet
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TERM

INTEREST RATE

COUNTERPARTS

to pay into the Parity Bond Fund and the accounts
therein, and (b) all amounts set f'orth in the Parity
Bond Funcl and the accounts therein. The Liens on
the Collateral for the benefit of the WIFIA Lender
shall at all times bc (i) pari passu in right of
payment and right of security with the Liens on the
Collateral for the benefit of the other parity
Bondowners and (ii) senior in right of payment
and right of security to the Liens on the Collateral
for the benefit of the holders of Subordinated
Obligations.

'l'he hnal maturity of the WIFIA Loan shall be
January 1,2051.

The WIFIA Loan shall bear interest at a fixed rate,
calculatecl by adding one basis point (.01%) to the
rate of securities of a similar maturity as published,
on the execution date of the WIFIA Loan
Agreement, in the United States Treasury Bureau
of Public Debt's daily rate table for State and
l,ocal Government Series (SLGS) securities,
currently located on the Internet at
https ://www.treasurydirect. gov/GA-
SL/SLGS/selectSLGSDate.htm. interest shall be
computed on the basis of a 360-day year of twelve
(12) thirty (30) day months, and will be
compormded semi-annually. The 'WIFIA Loan
shall also bear interest at a rate of 500 basis points
above the otherwise applicable interest rate at such
times and upon such terms as is provided in the
Wlt lA Loan Agreement.

This Term Sheet and any amendments, waivers,
consents or supplements hereto or in connection
herewith may be executed in any number of
counterpafts and by the parties hereto in separate
counterpads, each of which when so executed and
delivered shall be deerned an original, but all such
counterparts together shall constitute but one and
the same instrument. Signature pages may be
detached from multiple separate counterpar-ts and
attached to a single counterpart so that all signature
pâgss are physically attached to the same
document.

fSignature Pages to Follow.]

NYDOCS03/10779 r 6.s 3 GeorgeÍown WWTS - WIFIA Term Sheet
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If the foregoing terms are acceptable, please countersign this letter in the space
indicated below.

Sincerely,

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCy' acting by and through
the Administrator of the Environmóntal protection
Agency

By:
Name: E. Scott Pruitt
Title; Adrninistrator

fSignature page to Georgetown WWTS V/IFIA Term Sheet]



151 15

ACKNOWLEDGED AND AGREED TO:

KING COUNTY, WASHINGTON, by its authorized offrcial

By:
Name:
Title:

fSignature page to Georgetown WÌVTS WIFIA Terrn Sheetl
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AffiNTn

S&S DRAFT 3I2OII8

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

}VIFIA LOAN AGREEMENT

For Up to $134,5000000

\ryith

KING COUNTY, \TASITrNGTON

For the

GEORGETOWN WET TVEATHER TREATMENT STATION PROJECT
(WIFIA - N17107W4)

Dated as of [r]o 2018

ri

!:

ìi
f

ì.:

li
i.

ìl
J:

NYDOCS02/1140608,6
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WIF'IA LOAN AGREEMENT

TIIIS \ilIFIA LOAN AGREEMENT (this "Agreemenf'), dated as of Ir], 2018, is by

and between KING COUNTY, \ryASHINGTON, a political subdivision of the State of
Washington (the "State") (the o'Borro'wer"), and the UNITED STATES ENVIRONMENTAL
pROTECTION AGENCY, an agency of the United States of America, acting by and through

the Administrator of the Environmental Protection Agency (the "Administrator"), with an

address at 1200 Pennsylvania Avenue NW, Washington DC 20460 (the "WIFIA' Lender").

RECITALS:

WHEREAS, the Congress of the United States of America enacted the Water

Ilfrastructure Finance and Innovation Act, as amended by Section 1445 of the Fixing America's

Surface Transportation Act of 2015, as fi¡rther amended by Section 5008 of the Water

Infrastructure Improvements For the Nation Act of 2016 (collectively, as the same may be

amended from time to time, the "Act" or "\ilIFIA"), which is codified as 33 U.S'C. $$ 3901-

3914; and

WHEREAS, the Act authorizes the WIFIA Lender to enter into agreements to provide

financial assistance with one or more eligible entities to make secured loans with appropriate

security features to finance a portion ofthe eligible costs ofprojects eligible for assistance; and

WHEREAS, the Borrower has requested that the WIFIA Lender make the WIFIA Loan

(as defined herein) in a principal amount not to exceed $134,500,000 to be used to pay a portion

of the Eligible Project Costs (as defined herein) related to the Project (as defined herein)

pursuant tó the application for WIFIA financial assistance dated November 6, 2017 (the

"Application"); and

WHEREAS, on finsert date of Administrator approval of Proiect for financial
assistancef,the Administrator approved WIFIA financial assistance for the Project in the form of
the WIFIA Loan; and

\MHEREAS, based on the Application and the representations, waffanties and covenants

set forth herein, the WIFIA Lender proposes to make funding available to the Borrower through

the purchase of the WIFIA Bond (as defined herein), upon the terms and conditions set forth

herein; and

WHEREAS, the Borrower agrees to repay any amount due pursuant to this Agreement

and the WIFIA Bond in accordance with the terms and provisions hereof and of the WIFIA

Bond; and

WHEREAS, the WIFIA Lender has entered into this Agreement in reliance upon, among

other things, the information and representations of the Borrower set forth in the Application and

the supporting information provided by the Borrower.

NO'W, THEREFORE, the premises being as stated above, and for good and valuable

consideration, the receipt and sufficiency of which are acknowledged to be adequate, and

NYDOCS02/l 140ó08.6
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inte¡ding to be legally bound hereby, it is hereby mutually agreed by and between the Borrower

and the WIFIA Lender as follows:

Section 1. Definitions.

Unless the context otherwise requires, capitalized terms used in this Agreement shall

have the meanings set forth below in this Section 1 or as otherwise de{ined in this Agreement.

Any term used in this Agreement that is defined by reference to any other agreement shall

continue to have the meaning specified in such agreement, whether or not such agleement

remains in effect.

..Acceptable Credit Rating" means, with respect to any Person, the rating of its
unsecured, seniot long-term indebtedness (or, if such Person has no such rating, then its issucr

rating or corporate credit rating) is no lower than (a) at the time such Person executes, delivers or

issue*s a Qualified Hedge, 'A+', '41' or the equivalent rating from each Nationally Recognized

Rating Agency that provides a rating on such Person's unsecured, senior long-term indebtedness

or thai prãvidãs an issuer rating or corporate credit rating for such Person, as applicable; and (b)

at any time thereafter, 'A', 'A2' or the equivalent rating from each Nationally Recognized Rating

egency that provides a rating on such Person's unsecured, senior long-term indebtedness or that

prãvidãs an issuer rating or corporate credit rating for such Person, as applicable.

,.Accreted Value" means, for any Pari Passu Obligations that are Capital Appreciation

Bonds, as of any date of calculation, the sum of the amounts set forth in the ordinance, resoiution

or motion authorizing such bonds as the amounts representing the initial principal amount of
such bonds plus the interest accumulated, compounded and unpaid thereon as of the most fecont

compoundi ng date, as provided in the ordinance, resolution or motion authorizing the issuance of
suchbonds;,erovdbd that if such calculation is not made as of a compounding date, such amount

shall be determiled by straight-line interpolation as of the immediately preceding and the

immediately succeeding compounding dates.

"Act" means the Act as defined in the recitals hereto.

,.Additional Obligations" means Additional Pari Passu Obligations and Additional

Subordinated Obligations.

"Additional Pari Passu Obligations" means any Pari Passu Obligations permitted under

Section l6(a)(i)(A) (Negative Covenants - Indebtedness - Additional Pari Pqssu Obligations)

and under the Ordinanci, which Pari Passu Obligations are issued or incurred on or after the

Effective Date.

..Additional Principal Project Contract" means any contract, agreement, letter of
intent, understanding or initrument entered into by (or Ôn behalf of¡ the Borrower after the

Effective Date with iespect to the Project, in each case, (a) pursuant to which the Borrower has

payment obligations in-excess of $2,500,000 in the aggregate or (b) the termination of which

õould reasolably be expected to have a Material Adverse Effect, but excluding in any case any

(i) insuranc" póli"i"t or documents pertaining to the Borrower's self-insurance program, (ii)

iío,u"**"ntaf Approvals and (iii) agreements, documents and instruments (A) providing for,
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goveming or evidencing any Permitted Debt and any related Permitted Lien for such Permitted

Debt or (B) entered into to consumrnate any Permitted Investrnent.

.,Additional Subordinated Obligations" means any Subordinated Obligations permitted

under Section f 6(a)(i)(B) (Indebtedness/Additional Subordinated Obligations) and under the

Ordinance (as appiicable), which Subordinated Obligations are issued or incured on or after the

Effective Date.

..Administrator" has the meaning provided in the preamble hereto.

"Agreement" has the meaning provided in the preamble hereto'

..Annual Parity Debt Service" rrleans, for any calendar year, the sum of the following:

(a) the interest due on all Outstanding Parity Bonds (i) on all interest paynent

dates (other than January 1) in such calendar year, and (ii) on January 1 of the next

succeeding year, and any Payment Agreement Payments (as defined ín the Ordinance)

due on such dates in respect of Parity Payment Agreements (as defined in the Ordinance),

minus any Payment Agreement Receipts (as defined in the Ordinance) due in such period

in respect of such Parity Payment Agreements.

(i) For purposes of calculating the amounts required to pay interest on

parity Bonds, capitalized interest and accrued interest paid to the Borrower upon

the issuance of Parity Bonds shall be excluded'

(ii) The amount of interest deemed to be payable on any issue of
Variable Rate Parity Bonds (as defined in the Ordinance) shall be calculated on

the assumption that the interest rate on those bonds would be equal to the

Assumed ÁU nate; pf.O..vídèd, that for purposes of determining actual compliance

in any past calendat year with the Rate Covenant, the actual amount of interest

paid on any issue of Variable Rate Parity Bonds shall be taken into account.

(b) the principal due (at maturity or upon the mandatory redemption of Term

Bonds (as defined-in the Ordinance) prior to their maturity) for all Outstanding Parity

Bonds (i) on all principal paynent dates (other than January 1) of such calendar year and

(ii) on January 1 of the neit su"ceeding year. In the case of Capital Appreciation Bonds,

ihe Accreted Value due at maturity or upon the mandatory redemption of Parity Term

Bonds (as defined in the Ordinance) that are Capital Appreciation Bonds shall be

included in the calculation of Annual Parity Debt Service, and references in the

Ordinance and this Agreement to principal of Parity Bonds shall include the Accreted

Value due at maturity or upon the mandatory redemption of any Capital Appreciation

Bonds.

Notwithstanding the foregoing, debt service on Parity Bonds with respect to

which a Pa)¡ment Agreement (as defined in the Ordinance) is in force shall be calculated

by the Borrower to ieflect the net economic effect of the terms of the Parity Bonds and

túe applicable Payment Agreement, in accordance with the requirements set forlh in
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Sectio¡ 26 of the Ordinance (Payment Agreements) and any other applicable

requirements from the ordinances authorizing issuance of such Parity Bonds'

For purposes of calculating the Reserve Requirement, satisfying the Rate

Covenant and satisfying the tests for the issuance of Additional Pari Passu Obligations in

Section l6(a), Annual Parity Debt Service for any Borrower Fiscal Year or calendar year

shall exclude any Debt Service Offsets.

,,Anticipated WIFIA Loan Disbursement Schedule" means the schedule set forth in

Exhibit B (Anticipated WIFIA Loøn Disbursement Schedule), reflecting the anticipated

disbursement of proceeds of the WIFIA Loan, as such schedule may be amended from time to

time pursuant to Section 4(b) (Disbursement Conditions),

"Application" has the meaning provided in the recitals hereto'

,,Assumed RBI Rate" means the rate that is 90% of the average Bond Buyer Revenue

Bond Index (or comparable index reasonably acceptable to the WIFIA Lender) during the fiscal

quarter preceding the quarter in which the applicable calculation is made.

"Authorized Representative" means, with respect to the Borrower, such officers or

individuals that have authorization from the applicable goveming body to perform the act being

referred to.

"Bânk Secrecy Act" means the Bank Secrecy Act of 1970, as amended, and the

regulations promulgated thereunder.

,,Bankruptcy Related Event" means, with respect to any Person, (a) an involuntary

proceeding shall be commenced or an involuntary petition shall be filed seeking (i) liquidation,

reorganizltion or other reliefin respect ofsuch Person or any ofits debts, or ofa substantial part

of tñe assets thereof, under any Insolvency Laws, or (ii) the appointment of a recaiver, trustee,

liquidator, custodian, sequestrator, conservator or similar official for such Person or for a

sutstantial part of the assèts flrereof and, in any case referred to in the foregoing subclauses (i)

and (ii), ,u.h pto"..ding or petition shall continue undismissed for sixty (60) days or an order or

decràe'upptouing or oràering any of the foregoing shall be entered; or (b) such Person shall

(i) apply for oi consent to the appointment of a receiver, trustee, liquidator, custodian,

sequestratol, conservator or similar official therefor or for a substantial part of the assets thereof,

(iij generally not be payrng its debts as they become due unless such debts are the subject of a

bonã fide dispute, oibð.orn. unable to pay its debts generally as they become due, (iii) solely

with respect to the Borrower, fail to make a payment of WIFIA Debt Service in accordance with

the provisions of Secti on 9 (Payment of Principal and Interest) and such failure is not cured

within thirty (30) days following notification by the WIFIA Lender of failure to make such

payment, (iv) make a general assignment for the beneñt of creditors, (v) consent to the institution

ãf or fail to contest in a timely and appropriate manner, any proceeding or petition with respect

to it described in clause (a) of this definition, (vi) commence a voluntary proceeding under any

Insolvency Law, or file a voluntary petition seeking liquidation, reotganization, an arrangement

with creditors or an order for relief, in each case under any Insolvency Law, (vii) file an answer

admitting the material allegations of a petition filed against it in any proceeding refered to in the
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foregoing subclauses (i) through (v), inclusive, of this clause (b), or (viii) take any action for the

purpor" óf effecting any of the foregoing, including seeking approval or legislative enactment by

any Covetnmental Authority to authorize commencement of a voluntary proceeding under any

Insolvency Law,

"Base Casc Financial Model" means a {inancial model prepared by the Borrower

forecasting the capital costs of the System (including the Project) and the rates, revenues and

Operations and Maintenance Expenses of the System for time periods through the Final Maturity

Date and based upon assumptions and methodology provided by the Borrower and acceptable to

the WIFIA Lender as of the Effective Date, which model shall be provided to the V/IFIA Lender

as a fully ftinctional Microsoft Excel - based financial model.

"Beneficial Owner" means, with respect to a Parity Bond, the owner of the beneficial

interest in that Parity Bond.

"Borrower" has the meaning provided in the preamble hereto.,

"Borrotryer Fiscal Year" means (a) as of the Effective Date, a fiscal year of the Borrower

commencing on January 1 of any calendar year and ending on December 31 of such year or (b)

such other ftscal year as the Borrower may hereafter adopt,

"Borro\ryer's Authorized Representative" means any Person who shall be designated as

such pursuant to Section2T (Borrower's Authorized Representative).

"Business Dây" means any day other than a Saturday, a Sunday or a day on which

offrces of the Government or the State are authorized to be closed or on which commercial banks

are authorized or required by law, regulation or executive order to be closed in New York, New

York or Seattle, Washington

"Business Interruption Insurance" means any policy of insurance insuring against loss

of revenues upon the occurrence of certain casualties or events covered by such policy of
insurance.

"Business Interruption Insurance Loss Proceeds" means any proceeds of Business

Intemrption Insurance resulting from any Event of Loss'

"Capital Appreciation Bonds" lneans any Pari Passu Obligations the interest on which

is compounded, accumulated and payable only upon redemption or on the maturity date of such

Pari Pãssu Obligations; ÐJ.ov,idd that Pari Passu Obligations may be deemed to be Capital

Appreciation Bonds for only a portion of their term pursuant to the ordinance, resolution or

motion authorizing their issuance. On the date on which Pari Passu Obligations no longer are

Capital Appreciation Bonds, they shall be deemed Outstanding in a principal amount equal to

their Accreted Value.

"Collateral" means (a) that portion of Systern Revenues that the Borrower has

covenanted pursuant to the Ordinance Docurnents to pay into the Parity Bond Fund and the

accounts therein, and (b) all amounts set forth in the Parity Bond Fund and the accounts therein.
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,'Comprehensive Plan" means the Borrower's comprehensive water pollution abatement

plan authorneaay RCW 35.58.200 and defined in Section 28.82.15A of the King County Code

ãs the Comprehensive Sewage Disposal Plan adopted by Resolution No. 23 of the Metro Council

on April 22, 1959, and all amendments thereto, together with any amendments hereafter

approved by ordinance of the Borrower.

o'Construction Account" has the meaning provided in the Ordinance.

'oConstruction Period" means the Effective Date through the Substantial Completion

Date.

"Construction Period Servicing Fee" has the meaning set forth in Section 30(b) (Fees

and Expenses - Cons*uction Period Servicing Fee).

"Construction Schedule" means (a) the initial schedule or schedules"on which the

construction timetables for the Project are set forth, attached as Schedule II, and (b) any updates

thereto included in the periodic reports submitted to the WIFIA Lender pursuant to Section 23(b)

(Project Oversight and Monitoring - Reporting)'

"Construction Subaccount" has the meaning provided in the Ordinance.

,'Control" means, when used with respect to any particular Person, the possession,

directly or indirectly, of the power to direct or cause the direction of the management and

policies of such Person, whether through the ownership of voting securities or partnership or

òth.t ownership interests, by contract or othetwise, and the terms "Controlling" and

"Controlled by" have meanings correlative to the foregoing.

"CPf'means the Consumer Price Index for All Urban Consumets (CPI-U) for the U'S'

City Average for All ltems, 1982-84:100 (not seasonally adjusted) or its successor, published by

the Bureau of Labor Statistics and located at http$:/lwwr¡rlbls.govlnevi,f,srridëâsÊ/c,pi.tnì .htüi.

"Credit Facility" means any letter of credit, standby bond purchase agreement, line of
credit, surety bond, insurance policy or other insurance commitment or similar agreement (but

not including a Hedging Agreement), satisfactory to the Borrower, that is provided by a

commercial bank, insurance company or other financial institution to provide support for a series

of Parìty Bonds or other Permitted Debt, and shall include any substitute therefor in accordance

with thé provisions of the ordinance providing for the issuance of such series of Parity Bonds or

other Permitted Debt; prnvíded that any provider of a Credit Facility that provicles support for a

series of Parity Bonds shall have a curent long term rating (or shall have obligations thereunder

that are guaranteed by a financial institution with a long term rating) from Moody's and S&P not

lower, when issued, than the credit rating of any series of Parity Bonds,

,,Credit Facitity Provider" means, with respect to any Credit Facility, the issuer or

provider of such Credit Facility.

,,Customers" means Residential Customers and Residential Customer Equivalents as

defined and determined in the existing Service Agreements'
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,.Debt service Account" has the meaning provided in the ordinance.

.,Debt Service Offsets" means receipts of the Borrower, including t.ederal interest

subsidy payments, designated as such by the Borrower that are not included in System Revenues

an¿ tnâf uie legally available to pay debt service on Parity Bonds, Parity Lien Obligations or

other obligations of the Borrower payable fi'om and secured by a pledge of System Revenues.

,,Default" means any event or condition that, with the giving of any notice, the passage

of time, or both, would be an Event of Default.

,,Default Rate" means an interest rate equal to the sum of (a) the WIFIA Interest Rate

plus (b) 500 basis points,

,,Development Default" means the Bonower fails to diligently prosecute the work

related to the Project.

"Effective Date" means the date of this Agteement.

,,Eligible Project Costs" means amounts in the Project Budget, substantially all of which

are paid by or for the account of the Borrower in connection with the Project, including, as

appûcable, prior Project expenditures preceding the date of the Application, all of which shall

arise from the following:

(a) development-phase activities, including planning, feasibility analysis

(including any related analysis necessary to carry out an eligible project), revenue

iorecasting, environnental review, permitting, preliminary engineering and design work

and other preconstruction activities;

(b) construction, reconstruction, rehabilitation, and replacement activities;

(c) the acquisition of real property or an interest in real property (including

water rights, land reiating to the Project and improvements to land), environmental

mitigation (including acquisitions pursuant to Section 3905(8) of Title 33 of the United

States Code), construction contingencies, and acquisition of equipment; or

(d) capitalized interest necessary to meet market requirements, reasonably

required reserve- fi,rnds, capital issuance expenses, and other canying costs during

construction;

.pfo"idê4 that Eligible Project Costs must be consistent with all other applicable f'ederal law,

including the Act.

.,Environmental Laws" has the meaning provided in Section 13(r) (Representations and

Warranties of Bonower - Ent¡ironmental Matlers).

..EPA" means the united states Environmental Protection Agency.

,,Event of Default" means a System Event of Default or a Project Event of Default.
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"Event of Loss" means any event or series of events that causes any portion of the

Project to be damaged, destroyed or rendered unfit for normal use for âny reason whatsoever,

including through a casualty, a failure of title, or any loss of such property through eminent

domain.

"Existing Indebtedness" means the indebtedness of the Borrower that has been issued or

incurred prior to the Effective Date and is listed and described in Schedule III.

"Existing Principal Project Contract" means each contract of the Borrowçr set forth in

Part A of Schedule 13(n).

"Federal Fiscal Year" or "FFY" means the fiscal year of the Government, which is the

twelve (12) month period that ends on September 30 of the specified calendar year and begins on

October 1 of the preceding calendar year'

"Final Disbursement Date" means the earliest of (a) the date on which the WIFIA Loan

has been disbursed in full, (b) the date on which the Borrower has certified to the WIFIA Lender

that it will not request any further disbursements undu the WIFIA Loan and (c) the date that is

one (1) year after the Substantial Completion Date.

"F'inal Maturity Date" means January I,2051; pl'ovicled, that the Final Maturity Date

shall be no later than the date that is thirty-{ive (35) years following the Substantial Completion

Date.

"Finance Director" means the directol of the finance and business operations division of
the department of executive services of the Borrower or any other Borrower officer who

succeeds to the duties now delegated to that office, or the designee ofsuch officer.

"Financial Statements" has the meaning provided in Section l3(x) (Representations and

Warranties of Borrower - Financial Statements).

"Fixed Level Payment" has the meaning provided in Section 9(d) (Payment of Principal

and Interest - Fixed Level Payments).

"GAAP" means generally accepted accounting principles for govemmental entities, as

established by GASB, in effect from time to time in the United States of America.

"GASB" means the Government Accounting Standards Board, or any successor entity

with responsibility for establishing accounting rules for govemmental entities.

"General Obligations" means obligations of a governmental entity with powers to assess

taxes on property within the jurisdiction of such govemmental entity, backed by the full faith and

credit and taxing power of such entity'

"Government" means the United States of America and its departments and agencies.
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"Goyernmental Approvâls" means all authorizations, consents, approvals, waivers,

exceptions, variances, filings, pennits, otders, licenses, exemptions and declarations of or with

any Governmental AuthoritY.

"Governmental Authority" means any federal, state, provinbial, county, city, town,

village, municipal or other goveûlment or govemmental department, commission, council, court,

boarã, bureau, ageîcy, auihority or instrumentality (whether executive, legislative, judicial,

administrative or regulatory), of or within the United States of America or its territories or

possessions, including the State and its counties and municipalities, and their respective courts,

ãgencies, instrumentaiities and regulatory bodies, or any entity that acts "on behalf of' any of the

foregoing, whether as an agency or authority of such body.

..Hedging Agreemento' means (a) the ISDA Master Agreernent(s) and any related credit

support u*.i, schedutes and confirmations, to be entered into by the Borrower and a Hedging

B;nk, (b) any other agreement entered into, or to be entered into, by the Borrower and a Hedging

Bank ior a 
-Hedging 

Transaction, and (c) any other documentation directly relating to the

foregoing.

',Hedging Bank" tneans any Qualified Hedge Provider that becomes a party to a

Hedging Agreement and its pennitted successors (to the extent such successors are also

Qualified Hedge Providers).

"Hedging Obligations" means, collectively, the payment of (a) all scheduled amounts

payable to the Hedging Banks by the Borrower under the Hedging Agreements (including

inierest accruing after the date of any filing by the Borrower of any petition in bankruptcy or the

commencemeni of any bankruptcy, insolvency or similar proceeding with respect to the

Borrower), net of all scheduled amounts payable to the Borrower by such Hedging Banks, and

(b) all other i¡debtedness, fees, indemnities and other amounts payable by the Borrower to the

HåAging Banks under such Hedging Agreements, net of all other indebtedness, fees, indemnities

and other amounts payable by the Hedging Banks to the Bonower under such Hedging

Agreements; g$vîdèdl that Hedging Obligations shall not include Hedging Termination

Obligations. fàt the avoidance of doubt, all calculations of such amounts payable under the

Hedging Agreements shall be made in accordance with the terms of the applicable Hedging

Agreements.

.'Hedging Termination Obligations" means the aggregate amount payable to the

Hedging Banks by the Borrower upon the early termination of all or a portion of the Hedging

Agrãements, net of all amounts payable to the Borrower by such Hedging Banks upon such early

teimination, For the avoidance of doubt, all calculations of such amounts payable under the

Hedging Agreements shall be made in accordance with the terms of the applicable Hedging

Agreements.

..Hedging Transaction" means any interest rate protection agreement, interest rate swap

transaction, interãst rate"cap" transaction, interest rate future, interest rate option or other similar

interest rate hedging aïïangement commonly used in loan transactions to hedge against interest

rate increases; lfgy,idg{ that in no event shall any such transaction be for any speculative

purpose.
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"fndemnitee" has the meaning provided in Section 17 (Indemnificatíon),

"Insolvency Laws" means the United States Bankruptcy Code, 11 U,S.C. $ 701 et seq,,

as from time to time amended and in effect, and any state bankruptcy, insolvency, receivership,

conservatorship or similar law now or hereafter in effect.

,'fnterest Onty Period" means the period commencing on the Effective Date and ending

on the interest Payment Date occurring on July 1, 2032 (ot on such earlier date as all amounts

due or to become áue to the WIFIA Lender hereunder have been irrevocably paid in full in cash).

"Interest Payment Date" means each January 1 and July 1.

"fnvestment Gradc Rating" means a public rating no lower than 'BBB-', 'Baa3',
,bbb-', ,BBB (low)', or higher, from a Nationally Recognized Rating Agency.

"Investment Policy" means the investment policy of the Borrower, as approved by the

Treasury Operations Section of the King County Finance and Business Operations Division fi'om

time to ìitnã *¿ as of the Effective Date published on the Borrower's website at the following

link: www.kingcounty.gov/depts/finance-business-operations/treasury/investment-pool'aspx.

"ISDA Master Agreement" means a master agreement, entered into by the Borrower

and a Hedging Bank, in the form published by the Intemational Swaps and Derivatives

Association, Inc.

'.Junior Lien Obligations" means (a) the junior lien Obligations of the Borrower listed

under the heading "Junior Lien Obligations" in Schedule III and (b) any other revenue bonds or

revenue obligations having a Lien on System Revenues that is pari passu to the Lien thereon of
the foregoing bonds.

"Level Payment Commencement Date" means January 1,2036,

,,Level Payrnent Period" means the period commencing on the Level Payment

Commencement Date and ending on the Final Maturity Date (or on such earlier date as all

amounts due or to become due to the V/IFIA Lender hereunder have been irrevocably paid in full
in cash),

"Lien" means any mortgage, pledge, hypothecation, assignment, mandatory deposit

affangement, encumbrance, attachment, lien (statutory or other), charge or other security interest,

or prðf"r"nce, priority or other security agreement or preferential arrangement of any kind or

nature whatsoever, including any sale-leaseback Íurangement, any conditional sale or other title

retention agreement, any {inancing lease having substantially the same effect as any of the

foregoing, and the filing of any financing statement or similar instrument under the UCC or any

other applicable law.

,'Loan Amortization Schedule" means the Loan Amortization Schedule reflected in the

applicable column of Exhibit f (WIFIA Debt Servíce), as amended from time to time in
aããordance with SectionT (Outstanding WIFIA Loan Balance; Revísions to Exhibit F and Loan

Amo rtization Schedule),
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"Loss Proceeds" means any proceeds of builders' risk or casualty insurance (other than

Business interruption Insurance Loss Proceecls) or proceeds of eminent domain proceedings

resulting from any Event of Loss.

,.Material Adverse Effect" means a material adverse effect on (a) the Systern, the

Project or the System Revenues, (b) the business, operations, properties, condition (financial or

othãrwise) or prospects of the System, (c) the legality, validity or enforceability of any material

provision of any Ordinance Document or WIFiA Loan Document, (d) the ability of the Borrower

io enter into, perform or comply with any of its material obligations under any Ordinance

Document or WIFIA Loan Document, (e) the validity, enforceability or priority of the Liens

provided under the Orclinance Documents on the Collateral in favor of the Secured Parties or (f)

the WIFIA Lender's rights or remedies available under any WIFIA Loan Document.

,,Multi-Modat LTGO/Sewer Revenue Bonds" means (a) the Borrower's limited tax

general obligation bonds, additionally secured by System Revenues, which are listed under the

ñeading "Multi-Modal LTGO/Sewer Revenue Bonds" in Schedule III and (b) any additional

limited tax general obligation bonds of the Borrower payable from System Revenues and having

a Lien on System Revenues that is pari passu to the Lien thereon of the foregoing bonds.

,,Nationally Recognized Rating Agency" means any nationally recognized statistical

rating organizationidentified as such by the Securities and Exchange Commission.

,,NEpA" means the National Environmental Policy Act of 1969, as amended, and any

successor statute of similar import, and regulations thereunder, in each case as in effect from

time to time.

"NEPA Determination" means the Categorical Exclusion for the Project issued by EPA

on [i1, 2018 in accordance with NEPA.

"Net Loss Proceeds" means Loss Proceeds after excluding any proceeds of delay-in-

start-up insurance and proceeds covering liability of the Borrower to third parties.

..Net System Revenues" means, for any Borrower Fiscal Year or other period of time,

the System R.evenues during such period, less Operations and Maintenance Expenses for such

period.

'.Obligations" means debt of the Borrower that is (i) a General Obligation of the

Borrower andTor (ii) secured by a pledge of and lien on System Revenues pledged as security for

indebtedness issued pursuant to the applicable ordinance.

,,OFAC" means the Office of Foreign Assets Control of the United States Department of
the Treasury.

.,Operating Period Servicing Fee" has the meaning set forth in Section 30(c) (Fees and

Expens"es - Operating Period Servicing Fee).

..Operations and Maintenance Expenses" means all normal expenses incurred by the

Borrow.er in causing the System to be maintained in good repair, working order and condition
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and includes payments to any private or governmental agency for the operation or maintenance

of facilities oi for the disposal of sewage but excludes any allowance for depreciation.

"Ordinance" means that certain King County Ordinance 18588, dated Octob er 23, 2017 ,

passed by the Metropolitan King County Council'

"Ordinance Documents" means the Ordinance and each Supplemental Ordinance, each

Sale Motion and each other agreement, instrument and document executed and delivered

pursuant to or in connection with any of the foregoing, in each case to. the extent the provisions

òf such ordinance, motion, agleement, instrument or document pertain to Parity Bonds, including

the WIFIA Bond.

"Organizational Documellts" means (a) the constitutional and statutory provisions that

are the basis for the existence and authority of the Borrower, including any enabling statutes,

ordinances or public charters and any other organic laws establishing the Borrower and (b) the

ordinances or other organizational documents of or adopted by the Borrower by which the

Borrower, its powers, operations or procedures or its securities, bonds, notes or other obligations

are governed or from which such powers are derived.

.,Outstanding" means, with respect to Obligations, Obligations that have not been

cancelled or legally defeased or discharged within the meaning of the applicable ordinance'

,.Outstanding WIFIA Loan Balance" means (i) the aggregate principal amount of the

WIFIA Loan drawn by the Borower minus (ii) the aggregate principal amount of the V/IFIA

Loan repaid by the Boüower, as determined in accordance with Section 7 (Outstanding WIFIA

Loan Balance; Revisions to Exhibit F and Loan Amortization Schedule).

,,Owner" means, with respect to any Parity Bond, without distinction, the Beneficial

Owner or the Registered Owner.

.,pari Passu Obligations" means any bonowing or indebtedness of the Borrower

permitted under Section 16(ù (Negative Covenants - Indebtedness) and under the Ordinance that

ìalks parí pússu in right of payment and right of security with the WIFIA Loan. "Pari Passu

Obligåtions" shall include any Credit Facilities supporting any Pari Passu Obligations and any

Hedging Agreement entered into in respect of any Pari Passu Obligations'

"Parity Bond" has the meaning provided in the Ordinance.

..Parity Bond Fund" has the meaning provided in the ordinance.

,'parity Bond Reserve Account" has the meaning provided in the Ordinance.

"parity Bondowner" means, when used with respect to the WIFIA Bond, the WIFIA

Lender (and any subsequent Rcgistered Owner of the WIFIA Bond) and, when used with respect

to any other Parity Bond, the Registered owner of such Parity Bond.

,,parity Lien Obligations" means (a) the limited tax general obligation bonds,

additionally secured by the System Revenues junior and subordinate to the Lien thereon of the
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Parity Bonds, which are listed under the heading "Parity Lien Obligations" in Schedule III, and

(b) any other bonds issued with a Lien on System Revenues that is pari passu with the Lien

thereon of the foregoing bonds. Parity Lien Obligations include any Hedging Agreement

applicable to Parity Lien Obligations or Reimbursement Agteement entered into with the

provider of a Credit Facility securing any Parity Lien Obligations.

"patriot Act" means the Uniting and Strengthening America by Providing Appropriate

Tools Required to intercept and Obstruct Terrorism Act of 2001, as amended, and all regulations

promulgated thereunder.

,,Payment Date" means each Interest Payment Date and each Principal Payment Date.

.,Payment Default" has the meaning provided in Section 19(aXi) (System Events of
Default and Remedies - Payment Default).

"Permitted Debt" means:

(a) Existing Indebtedness;

(b) the WIFIA Loan;

(c) Additional Pari Passu Obligations that satis$ the requirements of Section

l6(a)(i)(A) Q{egative Covenants - Indebtedness * Additional Pari Passu Obligations),

including Obtigations under any Credit Facility in respect thereof;

(d) Additional Subordinated Obligations that satisfy the requirements of
Section iO(uxÐ(n) (Negative Covenants - Indebtedness - Additional Subordinated

Obligations), including Obligations under any Credit Facility in respect thereof; and

(c) indebtedness incurred in respect of Qualified Hedges'

.,pcrmitted Hedging Termination" means the early termination, in whole or in part, of
any eualified Hedge (a) at the request of the Borrower as a result of a determination by the

Borrower that such (oi any part oi such) Qualified Hedge is no longer necessary or required

under tlie terms of this ,Agreement, (b) pursuant to the terms of any Hedging Agreement

evidencing such Qualified Hedge that provides for the notional amount of such Qualified Hedge

to amortiãe or otherwise be reduced from time to time or (c) as may be required pursuant to

Section ls(nXiv) (Affirmative Covenants - Hedging).

"permitted Investment" means any investment permitted by the Investment Policy.

"Permitted Liens" means:

(a) Liens imposed pursuant to the Ordinance Documents or otherwise

pertaining to Permitted Debt;

(b) Liens imposed by law for taxes that are not yet due or are being contested

in compliance with Section 15(m) (A/Jìrmative Covenants - Material Obligations; Líens);
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(c) carriers', warehousemen's, mechanics', materialmen's, repainnen's and

other like Liens imposed by law, arising in the ordinary course of business and secuting

obligations that are not overdue by more than thirty (30) days or are being contested in

"o-pliun"r 
with Section 15(m) (Affirmative Covenants - Material Obligations; Liens);

(d) pledges and deposits made in the ordinary course of business in

compliance with workers' compensation, unemployment insurance, and other social

security laws or regulations;

(e) deposits to secure the performance of bids, trade contracts, leases,

statutory obligations, surety and appeal bonds, performance bonds and other obligations

ofa like natufe, in each case in the ordinary coufse ofbusiness;

(Ð judgment Liens in respect of judgments that do not constitute a System

Event of Default under Section 19(a)(vi) (System Events of Default and Remedíes -
Judgments); and

(g) easements, zoning restrictions, rights-of-way and similar encumbrances on

real proferty imposed by law or arising in the ordinary course of business that, in any

case, donot-secure any monetary obligations and do not materially detract from the value

of the affected properly or interfere with the ordinary conduct of business of the

Bor¡ower.

,'person" means and includes an individual, a general or limited partnership, a joint

venture, a corporation, a limited liability company, a trust, an unincorporated organization and

any Govemmental AuthoritY.

"Principal Payment Date" means each January 1.

..principal Project Contracts" means the Existing Principal Project Contracts and the

Additional Principal Project Contracts'

,,principal Project Part¡r" means any Person (other than the Borrower) party to a

Principal Proj ect Contract.

,.professional Ut¡lity Consultant" lleans any independent licensed professional

engineer, certified public accountant, or other independent person or firm, selected by the

BJrrowei, having skill and experience with the operation and maintenance of sewer systems of
.o*pu.ubl" size and character to the Systern in such areas as are relevant to the purposes for

which such entity is retained, including the establishment of rates and charges.

,.project" means a new combined sewer overflow (CSO) wet weather treatment facility

referred to as the Georgetown Wet Weather Treatment Station (GWWTS), associated

conveyance improvements, and an outfall structure in the Lower Duwamish Waterway located in

King County, Washington.
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,,Project Budget" means the budget for the Project attached to this Agreement as

Schedule I ihowing a-summary of Total Project Costs with a breakdown of all Eligible Project

Costs for the Project.

'.Project Event of Default" means a Project Event of Default as set forth in Section 20

(Project Events of Default and Remedíes).

"Projected Substantial Completion Date" means December 37,2022, as such date may

be adjusted in accordance with Section 23(b) (Project Oversight and Monitoring - Reporting).

'.public lVorks Trust Fund Loâns" means (a) the loans to the Borrower by the State

Department of Commerce under the Public 'Works Trust Fund loan program listed under the

neá¿ing "PWTF Loans" in Schedule III and (b) any loan agreements hereafter entered into by

the Bonower under the Public Works Trust Fund loan program, the repayment obligations of
which are secured by a Lien on System Revenues that is pari passu to the Lien thereon of the

foregoing loans.

..eualified Hedge" means, to the extent from time to time permitted by law, with respect

to Permitied Debt, any Hedging Transaction entered into with a Qualified Hedge Provider and

meeting the requirements of Section 15(n) ffirmative Covenants - Hedging),

,,eualified Hedge Provider" means any bank or trust company authorized to engage in

the banking business, which is organized under or licensed as a branch or agency under the laws

of the United States of America or any state thereof and which has an Acceptable Credit Rating.

.,Qualified Insurance" means any unconditional municipal bond insurance policy or

surety bond issued by any insurance company licensed to conduct an insurance business in any

state of the United Stat". or by a service corporation acting on behalf of one or more such

insurance companies, which insurance company or service corporation, as of the time of issuance

of such policy or surety bond, is then rated in one of the two highest rating categories by

Moody's, S&Þ, and any other rating agency then maintaining a rating on the Patíty Bonds and

maintains a policy owner's surplus in excess of $500,000,000.

,,Qualified Letter of Credit" means any irrevocable letter of credit issued by a bank for

the account of the Borrower and for the benefit of the Registered Owners of Parity Bonds;

p.tpJuþÉ that such bank maintains an office, agency or branch in the United States; PglYi4ed;

ffiñ.r¡hut as of the time of issuance of such letter of credit, such bank is currently rated in one

"f th" two highest rating categories by Moody's, S&P, and any other rating agency then

maintaining a rating on the Parity Bonds.

..Râte Covenanf'has the meaning set forth in Section 15(k) (Affirmative Covenants -
Rate Covenant).

.,Registered Owner" means, with respect to a Parity Bond, the person in whose name

that Parity Bond is registered on the Bond Register (as defined in the Ordinance).

.,Reimbursement Agreement" means, with respect to any Credit Facility, the agreement

between the Borrower and the Credit Facility Provider that governs the terms and conditions of
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the Credit Facility and the obligations of the Borrower with respect to, among other things, the

terms of payment of principal of and interest on amounts drawn under the Credit Facility.

"Related Documents" means (a) the Ordinance Documents, the WIFIA Loan

Documents and the Principal Project Contracts and (b) the Hedging Agreements and the

Reimbursement Agreements, in each case to the extent the provisions of such Hedging

Agreement or Reimbursement Agreement pertain to Parity Bonds, including the WIFIA Bond.

"Requisition" has the meaning provided in Section 4(a) (Disbursement Conditions).

"Reserve Requirement" means the maximum Annual Parity Debt Service with respect

to any calendar year.

"Revenue Fundo'has the meaning provided in the Ordinance.

"Sale Motion" means the WIFIA Sale Motion and each other Sale Motion passed by the

Metropolitan King County Council in connection with the issuance of any Panty Bond.

"secured Parties" means (a) the WIFIA Lender, each other Parity Bondowner, the

Trustee and the holders of Subordinated Obligations and (b) the Hedging Banks, if any, and

Credit Facility Providers, if any, in each case in respect of Pari Passu Obligations and

Subordinated Obligations.

,.Service Agreements" means the sewage disposal agreements entered into between the

Borrower and municipal corporations, persons, firms, private corporations, or governmental

agencies providing for the disposal by the Borrower of sewage collected from such contracting

parties.

"servicer" means such entity or entities as the WIFIA Lender shall designate from time

to time to perform, or assist the TWIFIA Lender in performing, certain duties hereunder.

,.Servicing Set-Up Fee" has the meaning set forth in Section 30(a) (Fees and Expenses -
Servicing Set-Up Fee).

,.Servicing Fee" means any Construction Period Servicing Fee or Operating Period

Servicing Fee,

,.SRF Loans" üleans (a) the loans to the Borrower by the State Department of Ecology

under the State water pollution control revolving fund loan program listed under the heading

',SRF Loans" in Schedute III and (b) any loan agreements hereafter entered into by the

Borrower under the State water pollution control revolving fund loan program, the repayment

obligations of which are secured by a Lien on System Revenues that is pari passu to the Lien

thereon of the foregoing loans.

"State" has the meaning provided in the preamble hereto'

"suSordinate Lien Obligations" means those revenue bonds or other revenue

obligations that may be issued by the Borower in the future with a Lien on System Revenues
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junior and inferior to the Lien thereon of the Multi-Modal LTGO/Sewer Revenue Bonds, and

payable from System Revenues that are available after first making the payments required to be

made under paragraphs "First" through "Seventh." but before making the payrnents required to be

made under paragraph "Ninth" of the cash flow waterfall set forth in Section l4 of the Ordinance
(Sewer Revenue Priorities of Payment) and described in Schedule IV to this Agreement.

"subordinated Obligations" means (a) the Existing Indebtedness listed under the

headings o'Parity Lien Obligations," o'Junior Lien Obligations," "Multi-Modal LTGO/Sewer

Revenue Bonds," "SRF Loans" and "Public Works Trust Fund Loans" in Schedule III, (b)

additional Obligations that are fully subordinated in priority of payment (as to both principal and

interest) and priority of security interest in the Collateral to the WIFIA Bond, including with
respect to payment from revenues and reserves and payment upon default of any Obligations,
including each of the following: any additional Parity Lien Obligations, Junior Lien Obligations,

Multi-Modal LTGO/Sewer Revenue Bonds, Subordinate Lien Obligations, SRF Loans, Public
V/orks Trust Fund Loans, (c) any Hedging Agreement or Credit Facility, in each case in respect

of any Obligations described in clause (a) or (b) above, and (d) any Qualified Insurance and any

Qualifred Letter of Credit.

"substantial Completion" means the Project is able to perfomr the functions for which
the Project is designed,

"substantial Completion Date" means the date on which Substantial Completion
occurs.

"supplemental Ordinance" means an ordinance of the Borrower authorizing the

issuance of Additional Pari Passu Obligations or amending the terms of the Ordinance or a
Supplemental Ordinance.

"System" means the sewers and sewage disposal facilities now or hereafter acquired,

constructed, used or operated by the Bomower for the purpose of carrying out the

Comprehensive Plan.

oosystem Accounts" means the Revenue Fund, the Parity Bond Fund, the Debt Service

Account, the Parity Bond Reserve Account, the WIFIA Debt Service .Subaccount, the

Construction Account and each Construction Subaccount.

"system Evcnt of Default" has the meaning provided in Section 19 (System Events of
Default and Remedies).

"system Revenues" means all earnings, revenues and money received by the Bor¡ower
from or on account of the operations of the System and the income from the investment of
money in the Revenue Fund or any account within such fund; provicled that "system Revenues"

shall not include any money collected pursuant to the Selice Agreements applicable to

administrative costs of the Borrower other than costs of administration of the System; pl$vide4,
further that for certain purposes clescribed in Section 13.8. of the Ordinance (Revenue Fund;
Rate Stabilization Fund - Rate Stabilization Fund), deposits frorn the Rate Stabilizalion Fund (as

defined in the Ordinance) into the Revenue Fund rnay be included in calculations of System

Revenues.
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,,Tender Option Obligations" means any Obligation which by its terms may be tendered

by and at the option of the holder thereof for payment prior to the stated maturity or redemption

date thereof to the Borrower, a tender agent or a remarketing agent.

"Total Project Costs" means (a) the costs paid or incurred or to be paid or incuned by

the Borrower in connection with or incidental to the acquisition, design, construction and

equipping of the Project, including legal, administrative, engineering, planning, design, insurance

and costs of issuance; (b) amounts, if any, required by the Ordinance Documents or the WIFIA

Loan Documents to be paid into any fund or account upon the incurrence of the WIFIA Loan,

any pari Passu Obligations or any Subordinated Obligations, in each case in respect of the

project; (c) payments when due (whether at the maturity of principal, the due date of interest, or

upon optió"at or mandatory prepayment) during the period from January I,20L4 through the

Substantial Completion Date-in respect of any indebtedness of the Borrower, in each case in

connection with the Project (other than the V/IFIA Loan); and (d) costs of equipment and

supplies and initial working capital and reserves required by the Borrower for the

commencement of operation of the Project, including general administrative expenses and

overhead of the Borrower.

.,Trustee" means any trustee appointed by the Parity Bondowners in accordance with the

terms of Section 21.4. of the Orclinance (Trustee for Registered Owners of Parity Bonds -
Appointrnent of Trustee) and having the rights and responsibilities set forth in the Ordinance,

,.Uncontrollable Force" means any cause beyond the control of the Borrower, including:

(a) a hurricane, tornado, flood or similar occurrence, landslide, earthquake, fire or other casualty,

strik" or labor disturbance, freight emhargo, act of a public enemy' explosion, war, blockade,

tenorist act, insurrection, riot, general arrest or restraint of govemment and people, civil
disturbance or similar occurïence, sabotage, or act of God (p "that the Borrower shall not

be required to settle any strike or labor disturbance in which it may be involved) or (b) the order

or judgment of any federal, state or local court, administrative agency or govemmental officer or

Uoäy, If it is not aiso the result of willful or negligent action or a lack of reasonable diligence of
the 

-Éorrower 
and the Borrower does not control the administrative agency or governmental

officer or body; qlpnidêq. that the diligent contest in good faith of any such order or judgment

shall not 
"onrtit.rie 

oi ¡" construed as a willful or negligent action or a lack of reasonable

diligence of the Borrower.

ooUniform Commercial Code" or "IJCC" means the Uniform Commercial Code, as in

effect from time to time in the State.

,.Updated Financial Model" has the meaning provided in Section 22(a) (Updated

Financial Model).

,.Variable Interest Rate" means a variable interest rate to be bome by any Permitted

Debt. The method of computing such variable interest rate shall be specified in the ordinance

pursuant to which such Permitted Debt is incurred. Such ordinance shall also speeify either (a)

ihe particular period or periods of time for which each value of such variable interest rate shall

,"mãi1 in effect or (b) the time or times upon which any change in such variable interest rate

shall become effective.
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,.Variable Interest Rate Obligations" means Permitted Debt which bears a Variable

Interest Rate but does not include any Permitted Debt for which the interest rate has been fixed

during the remainder of the term thereof to maturity; ptÕv.jd.ed that Permitted Debt bearing a

Variable Interest Rate shall not be deemed Variable Interest Rate Obligations if the Borrower has

entered into a Qualified Hedge with respect to such Permitted Debt during the period for which

such Qualified i{edge is in effect; pmvided, further, that Permitted Debt bearing a fixed rate of
interesi shall be deemed Variable Interest Rate Obligations to the extent that the Borrower has

entered into a Qualified Hedge pursuant to which the Bonower is obligated to pay a floating rate

of interest and receives a fixed rate of interest and shall be deemed to bear interest at the

Assumed RBI Rate.

..WIFIA" has the meaning provided in the recitals hereto,

.,'WIFIA Bond" means the Parity Bond delivered by the Borrower in substantially the

form of Exhibit A (Form of lilrIFIA Bond).

,.WIFIA Debt Service" means with respect to any Payment Date, as applicable, the

principal portion of the Outstanding WIFIA Loan Balance and any interest payable thereon

(inctuäing interest accruing after the date of any filing by the Borrower of any petition in

ùankruptõy or the 
"o*m"n""*ent 

of any bankruptcy, insolvency or similar proceeding with

t".p."f to the Borrower), in each case, due and payable on such Payment Date in accordance

wiih the provisions of Section 9(c) (Payment of Principal and Interest - Payment of WIFIA Debt

Senice) and 9(d) (Payment of Principal and Interest - Fixed Level Payments).

..WIFIA Debt Service Subaccount" means the subaccount within the Debt Service

,dccount established for the benefit of the WIFIA Lender in accordance with the terms of the

Ordinance.

"WIFIA Interest Rate" has the meaning provided in Section 6 Qnterest Rate)'

..WIFIA Lender,'has the meaning provided in the preamble hereto.

,.\ryIFIA Lender's Authorized Representative" means the Administrator and any other

Person who shall be designated as such pursuant to Section 28 (WIFIA Lender's Authorized

Representatíve).

,,\ryIFIA Loan" means the secured loan made by the WIFIA Lender to the Bortower on

the terms and conditions set forth herein, pursuant to the Act, in a principal amount not to exceed

$ 134,500,000, to be used in respect of Eligible Project Costs paid or incurred by or on behalf of
the Borrower,

"WIFIÀ Loan Documents" means this Agreement, the WIFIA Bond, the TVIFIA Sale

Motion and the other Ordinance Documents.

,.WIFIA Sale Motioú" means the Sale Motion, dated [o], passed by the Metropolitan

King County Council in connection with the issuance of the WIFIA Bond.
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Section 2. I$efpi'eÉâtitn.

(a) Unless the context shall otherwise require, the words "hereto," "herein,"

"hefeof" and other words of similar import refer to this Agreement as a whole.

(b) V/ords of the masculine gender shall be deemed and construed to include

correlative words of the feminine and neuter genders and vice versa.

(c) Words importing the singular numb€r shall include the plural number and

vice versa unless the context shall otherwise require.

(d) The words "include," o'includes" and "including" shall be deemed to be

followed by the phrase "without limitation."

(e) Whenever the Borrower's knowledge is implicated in this Agreement or

the phrase "to the Borrower's knowledge" oi a similar phrase is used in this Agreement, the

Borrower's knowledge or such phrase(s) shall be interpreted to mean to the best of the

Borrower's knowledge after reasonable and diligent inquiry and investigation. Unless the

context shall otherwise require, references to any Person shall be deemed to include such

Person's successors and pennitted assigns'

(Ð Unless the context shall otherwise require, references to preambles,

recitals, Sections, subsections, clauses, schedules, exhibits, appendices and provisions are to the

applicable preambles, recitals, Sections, subsections, glauses, schedules, exhibits, appendices and

provisions of this Agreement,

(g) The schedules and exhibits to this Agreement, and the appendices and

schedules to such exhibits, are hereby incorporated by reference and made an integral part of this

Agreement.

(h) The headings or titles of this Agreement and its Sections, schedules or

exhibits, as well as any table of contents, are for convenience of reference only and shall not

define or limit its provisions.

(Ð Unless the context shall otherwise require, all references to any resolution,

contract, agleement, lease or othdr document shall be deemed to include any amendments or

supplements to, or modifications or restatements or replacements of, such documents that are

approved from time to time in accordance with the terms thereof and hereof.

ú) Every request, order, demand, application, appointment, notice, statement,

certificate, consent or similar communication or action hereunder by any party shall, unless

otherwise specifically provided, be delivered in writing in accordance with Section 38 (Notices;

Payment Instructions) and signed by a duly authorized representative of such party.

(k) References to "disbursements of WIFIA Loan Proceeds" or similar

phrasing shall be construed as meaning the same thing as "paying the purchase price of the

\MIFIA Bond".
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0) Whenever the Agreement requires a change in principal amoultt, interest

rate or amortization schedule of the WIFIA Loan, it is intended that such change be reflected in

the WIFIA Bond. Whenever there is a mandatory or optional prepayment of the WIFIA Loan, it

is intended that such prepayment be implemented through a prepayment of the WIFIA Bond.

Section 3. V/IFIA Lo.en,Amçunt. The principal amount of the WIFIA Loan shall not

exceed $134,500,000. WiÈn Loan proòeeds available to be drawn shall be disbursed from time

to time in accordance with Section 4 (Disbursement Conditions) and Section l}(b) (Conditions

Precedent - Conditions Precedent to All Disbursements)'

Section4. Diçb;rrssmenitbnditiCIûsi

(a) WIFIA Loan proceeds shall be disbursed solely in respect of Eligible
project Costs pald or incurred and approved for payment by or on behalf of the Borrower in

connection with the project. Each disbursement of the WIFIA Loan shall be made pursuant to a

requisition and certifìcation 1a "Requisition") in the form set forth in Appendix One (Form o.f

Riquisition) to Exhibit D (Requtsitian Procedures), along with all documentation and other

infårmation required thereby, submitted by the Borrower to, and approved by, the V/IFIA

Lender, all in aócordance with the procedures of ExhibitD (Requisition Procedures) and subject

to the requirements of this Section 4 (Disbursement Conditions) and the conditions set forth in

Section iZp¡ lConaiüons Precedent - Conditions Preced.ent to Att Disbursemenrs); p¡ovideçl

that no disbursements of WIFIA Loan proceeds shall be made on or afrer the date that is one (1)

year after the Substantial Completion Date. A Requisition to pay Eligible Project Costs

previously paid by the Borrowet that otherwise satisfies the conditions for a Requisition for such

btigiUt" fróject Costs shall be treated as a Requisition to pay such Eligible Project Costs.

(b) The Borrower shall deliver copies of each Requisition to the WIFIA

Lender and the Servicer (if any) on or before the first (1't) Business Day of each month for which

a disbursement is requested. If the V/IFIA Lender shall expressly approve a Requisition or shall

not expressly deny á Requisition, disbursements of funds shall be made on the fifteenth (15tr')

day oi the month for which a disbursement has been requested, or on the next succeeding

Business Day if such fifteenth (15th) day is not a Business Day. Express WIFIA Lender approval

or denial rttult be substantially in the form annexed hereto as Appendix Two

([Approval/DisapprovalJ of the WIEIA Lender) to Exhibit D (Requísition Procedures)' In no

evenl shall disbursements be made more than once each month. At the time of any

disbursement, the sum of all prior disburseménts of WIFIA Loan proceeds and the disbursement

then to be made shall not eiceed the cumulative disbursements through the end of the then-

current Federal Fiscal year set forth in the Anticipated WiFIA Loan Disbursement Schedule, as

the same may be amended from time to time in accordance with the terms of this Agreement.

Any scheduied disbursement (as reflected in the Anticipated WIFIA Loan Disbursement

Schedule) that remains undrawn at the end of any Federal Fiscal Year shall be available for

disbursement in subsequent years, subject to this Section 4 (Disbursement Condítions)'

(c) The Borrower may amend the Anticipated WIFIA Loan Disbursement

Schedule by sutmitting a revised version thereof to the WIFIA Lender no later than thirty (30)

days prior to the próposed effective date of such amendtnent, together with a detailed

"*plunution 
of the 

- 
r"ã.otts for such revisions, Such revised Anticipated WIFIA Loan
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Disbursement Schedule shall become effective upon the WIFIA Lender's approval thereof,

which approval shall be granted in the WIFIA Lender's sole dlscretion. Unused draw authority

from a piior Federal Fiscal Year automatically rolls forward to be available in the succeeding

Federal Fiscal Year, having the effect of automatically updating the Anticipated WIFIA Loan

Disbursement schedule without need for the WIFIA Lender',s approval.

Section 5. Tero. The term of the WIFIA Loan shall extend from the Effective Date

to the Final Maturity Date or to such earlier date as all amounts due or to become due to the

WIFIA Lender hereunder have been irrevocably paid in fuIl in immediately available funds.

Section 6. Jnlerest Rate, The interest rate with respect to the Outstanding WIFIA
Loan Balance (the "WIFIA, Interest Rate") shall be [o] percent ([.]%) per anntlm, Interest will
accrue and be computed on the Outstanding WIFIA Loan Balance (as well as on any past due

interest) from time to time on the basis of a 360-day year of twelve (12) thirty (30) day months,

and will be compounded semi-annually; pggffi that, in the event of any Payment Default or

any Project Event of Default arising from abandonment of the Project, the Borrower shall pay

interest on the Outstanding WIFIA Loan Balance at the Default Rate, in the case of any Payment

Default, from (and including) its due date to (but excluding) the date of actual payment and, in

the case of any Project Event of Default arising from abandonment of the Project, from (and

including) the date of such occuffence until (and excluding) the date on which the Outstanding

WIFIA Loan Balance has been paid in full in cash.

Section 7. Outstanding WI,Fß Loan Balancei REvisions to Exhibit F and LoAn

Amortization Schçdule.

(a) The Outstanding WiFIA Loan Balance will be (i) increased on each

occasion on which the WIFIA Lender disburses loan proceeds hereunder, by the amount of such

disbursement of loan proceeds and (ii) decreased upon each payment or prepayment of the

Outstanding WIFIA Loan Balance, by the amount of principal so paid. The WIFIA Lender may

in its discretion at any time and from time to time, or when so requested by the Borrowet, advise

the Borrower by written notice of the amount of the Outstanding WIFIA Loan Balance as of the

date of such notice, and its determination of such amount in any such notice shall be deemed

conclusive absent manifest error.

(b) The WIFIA Lender is hereby authorized to modify the Loan Amortization

Schedule included in Exhibit ß (WIFIA Debt Service) from time to time, to reflect (i) any

change to the Outstanding WIFIA Loan Balance, (ii) any change to the date and amount of any

principal or interest due and payable or to become due and payable by the Borrower under this

Agreønent, and (iii) such other information as the WIFIA Lender may determine is necessary for
administering the ïVIFIA Loan and this Agreement. The WIFIA Lender shall modify the Loan

Amortization Schedule prornptly following the Final Disbursement Date. Any calculations

described above shall be rounded up to the nearest whole cent. Any partial prepayments of the

Outstanding WIFIA Loan Balance pursuant to Section l0 (Prepayment) shall be applied in
accordance with Section 10(d) (Prepayment - General Prepayment Instructions). Absent

manifest error, the WIFIA Lender's determination of such matters as set forth on ExhibÍt F
(WIFIA Debt Service) shall be conclusive evidence thereof; prpvidpd, that neither the failure to

modify the Loan Amortization Schedule nor the failure to make any such recordation nor any
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under any other V/IFIA Loan Document. The WIFIA Lender shall provide the Borower with a

copy of Exhibit F (WIFIA Debt Service) as revised, but no failure to provide or delay in

prouiaing the Bor¡ower with such copy shall affect any of the obligations of the Borrower under

this Agreement or the other WIFIA Loan Documents.

Section 8, Security and Priörtty:,,Flow o{.Fqgdq"

(a) As security for the WIFIA Loan, the Borrower shall pledge, assign and

grant, or shall cause to be pledged, assigned and granted, for the benefit of the WIFIA Lender,

Li"n, o¡ the Collateral in-accoìdance with the provisions of the Ordinance Documents. The

Liens on the Collateral for the benefit of the WIFIA Lender shall at all tirnes be (i) pari passu in

right of payment and right of security with the Liens on the Collateral for the benefit of the other

nãrity Bondo*tr"., uttd (ii) senior in right of payment and right of security to the Liens on the

Collateral for the benefit of the holders of Subordinated Obligations.

(b) The Collateral will be free and clear of any pledge, Lien, charge or

encumbrance thereon or with respect thereto that is (i) of equal rank with the pledge of the

Borrower created under the Ordinance Documents for the benefit of the WIFIA Lender (other

than permitted Liens) or (ii) senior to the pledge of the Borrower created under the Ordinance

Documents for the |enefit of the WIFIA Lender (other than Permitted Liens required by

operation of law). All organizational, regulatory or other necessary action on the part of the

Borrower with respect to the foregoing has been duly and validly taken.

(c) The Borrower shall not use System Revenues to make any pa¡rments or

satisfy any obligations other than in accordance with the provisions of this Section 8 (Securíty

ønd itrioiity; Flow of Funds) and the Ordinance Documents and shall not apply any portion of
the System Revenues in contravention of this Agreement or the Ordinance Documents.

(d) The Ordinance provides that all System Revenues shall be deposited in the

Revenue Fund and applied in accordance with the requirements specified in Section 14 of the

Ordinance (Sewer Rirànue Priorities of Payment), a copy of which, as of the Effective Date, is

attached hereto as Schedule IV (a11 capitalized terms used in Schedule IV and not otherwise

defined in this Agreement shall have the meanings provided in the Ordinance)'

15115

(e) Notwithstanding anything to the contrary set forth herein (including in

Schedule IV) or in any other'WIFIA Loan Document:

(i) the Borrower shal1 transfer (or cause the transfer of) amounts in the

Revenue Fund to the applicable Parity Bondowners (including the WIFIA Lender) to pay

the fees, costs, expenseJ and indemnities owed to such Parity Bondowners (including the

WIFIA Lender) ànd any official, employee, agent, representative or Trustee thereof

concurrently (and on a pari passu basis) with payments required to be made under

paragraph 
-Second 

of the cash flow waterfall set forth in Section 14 of the Ordinance

iS"i", Revenue Priorities o/'Payment); pródd that, for the avoidance of doubt, in

accordance with Section2l.A. of the Ordinance (Trusteeþr Registered Owners of Pørity
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Bonds - Appointment of Trustee), the fees owed to any Trustee shall be direct obligations

of the Parity Bondowners; and

(iÐ if, on the date of any withdrawal or transfer from the Revenue

Fund for payment pursuant to any of paragraphs Second or Third of the cash flow

waterfall set forth in Section 14 of the Ordinance (Sewer Revenue Priorities of Payment),

the amount required to be withdrawn and transferred from the Revenue Fund pursuant to

such paragraph exceeds the amount then on deposit in or credited to the Revenue Fund

after ihe ùithdrawals and transfers made pursuant to all applicable preceding paragraphs

are completed, the amount on deposit in or credited to the Revenue Fund at the tirne of
application pursuant to such paragraph shall be transferred pro rata to each ofthe Persons

1åi System Àccounts) specifiìd in such paragraph based on the respective amounts owed

to such persons 1or oiherwise required to be transferred) pursuant to such paragraph.

(Ð Notwithstanding anything to the contrary set forth herein or in any other

WIFIA Loan Document, the obligations of the Borrower under this Agreement, the WIFIA Bond

and each other wIFIA Loan Document are special limited obligations of the Borrower, payable

solely from Net System Revenues and frorn amounts in the Parity Bond Fund, and are not

obligations of the itat, o, any political subdivision thereof other than the Borrower, and neither

ttre full faith and credit nor tle hxing power of the Borower or the State or any political

subdivision thereof is pledged to the payment of the obligations of the Borrower under this

Agreement, the wIFIA Bond or any other WIFIA Loan Document,

Section g, Faln¡rerlt.çf nslfl¡4 Int ,

(a) F,4y.rüg¡t ÐAtqg, The Borrower agrees to pay the principal of and interest

on the WIFIA Loan by making payments in accordance with the provisions of this Agreement

and the Ordinance Doóumentsln th" case of interest, on each Interest Payment Date and, in the

case of principal, on each Principal Payment Date and, in each case, on each other date on which

payment therãof is required to be made hereunder (including the Final Maturity Date and any

àui" otr which payment is otherwise due); wö.r¡ídod that if any such date is not a Business Day,

payment shall be, made on the next Business Day following such date. Any payment of the

Wi¡n Bond shall be treated as a payment of the WIFIA Loan and any prepayxent of principal

of the WIFIA Loan shall be treated as a redemption of the WIFIA Bond'

(b) ,trntercst,,üomng-çrcernent Datç: With respect to the WIFIA Loan (and the

correspondi"g wmd non¿I i"toési shall accrue and be payable only on those amounts for

which a Reqìrisition has been submitted and funds (or such portion of funds as have been

approved by IVIFIA Lender) have been made available to the Borrower for use on the Project in

aãõordance with S ectio n 4 (Dis burs eme nt C ondi ti o ns)'

(c) Favmerrt of lffTFIA Debt Sqvíce'

(Ð During the Interest Qnly Period, the wIFIA Debt Service payable

by the Borrower shall consist of one hundred percent (100%) of the amount of interest

then due and payable on the Outstanding WIFIA Loan Balanceo and no payment of
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principal will be due and payable, Such payments shall be made in accordance with

Section 9(e) (Payment of Principøl and Interest - Manner of Payment).

(iÐ On each Payment Date following the Interest Only Period, the

Borrower shall'pay WIFIA Debt Service in the amounts set forth in respect of such

payment Date ón Exhibit F (WIFIA Debt Service), as the same may be revised as

próvided in Section 7 (Outstanding WIFIA Loan Balance; Revisions to Exhìbit F and

Loan Amortization Schedute). All such payments shall be made in accordance with

Section 9(e) (Payment of Principal and Interest - Manner of Payment).

(d) Fixed Level Pa-yme¡t$. During the Level Payment Period, the Borrower

shall make payments of principal on each Principal Payment Date and payments of interest on

each Interest Payment pãte, The amount consisting of (i) the interest payment due on July 1 of
ary year ptus (ä¡ the sum of the principal and interest payments due on January I of the

mmeaiat"ìy foliowing year, will be approximately equal in amount for each such period during

the Level Payment Period (each such amount, a "Fixed Level Payment"). The amount of the

Fixed Level Payment shall be calculated in such manner that the Outstanding WIFIA Loan

Balance as of the Level Payment Commencement Date shall be reduced to $0 on the Final

Maturity Date (assuming that interest accrues during such period on the Outstanding WIFIA

Loan Bâlance ai the ratã per annum set forth in Section 6 (Interest Rate) in the absence of an

Event of Default, that all Ëixed Level Payments are made in a timely manner during such period,

and that no additional payments of principal of or interest on the WIFIA Loan are made during

such period). Within tfritty liO¡ days prior to the beginning of the Level Payment Period, the

WIFIA Lender may (or, althe written request of the Borrower, shall) give written notice to the

Borrower of the amount of thc related Fixed Level Payment, which amount shall be deemed

conclusive absent manifest error, but no failure to provide or delay in providing the Borrower

with such notice shall affect any of the obligations of the Borrower under this Agreement or the

other WIFIA Loan Documents. To the extent that any prepayments of the WIFIA Loan shall be

made during the Level Payment Period in addition to the Fixed Level Payments, such

prepayments shall be applied to the remaining Outstanding WIFIA Loan Balance and the

i"rutting Fixed Level Payments shall be recalculated as provided in Section 10(d) (Prepayment -
General Prepayment Instructions) and reflected in a revised Exhibit F (WIFIA Debt Service)'

(e) Iudånnor of-- Pa}ãnetrt, Payments under this Agreement (and the V/IFIA

Bond which payments shall not be duplicative) shall be made by wire transfer on or before each

palnnent Date in immediately available funds in accordance with payment instructions provided

by the WIFIA Lender pursuant to Section 38 (Notices; Payment Instructions), as modified in

writing from time to time by the WIFIA Lender. The Borrower may make any such payment or

portion thereof with funds then on deposit in the WIFIA Debt Service Subaccount.

(Ð Fingl M.atl¡qitylprle. Notwithstanding anlhing herein to the contrary, the

Outstanding WIFIA Loan Balance and any accrued interest thereon shall be due and payable in

full on the Final MaturitY Date.

(g) V/Iq,LS Fqndl Adjust$snts-to Lqan Amortizatioq Schedule. As evidence

of the Borrower-'s obligation to repay tlie WIFIA Loan, the Borrower shall issue and deliver to

the WIFIA Lender, on or prior to the Effective Date, the WIFIA Bond substantially in the form
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of Exhibit A (Form of WIFIA Bond), having a maximum principal amount of $134,500,000

(subject to increase or decrease as herein provided), bearing interest at the rate set forth in

Section 6 (Interest Rate) and having principal and interest payable on the same dates set forth

herein.

(h) No Defeasangg. Notwithstanding anything to the contrary in any

Ordinance Document or document related thereto, the WIFIA Loan shall not be subject to

defeasance and no amounts in respect of the WIFIA Loan shall be considered or deemed to have

been paid until the WIFIA Lender shall have received irrevocable payrnent in immediately

availaLle funds in accordance with the requirements for payment set forth in this Agreement.

Sectionl0. Prepay¡nent.

(a) Optipnal Prepaunentê. The Bonower may prepay the WIFIA Loan in

whole or in part (and, ii in part, the amounts thereof to be prepaid shall be determined by the

Borrower; pibv,ifled that such prepayments shall be in principal amounts of $1,000,000 or any

integral *"ltlpt" of $1.00 in excess thereof), at any time or from time to time, without penalty or

pr.rãiu*, by paying to the WIFIA Lender such principal amount of the WIFIA Loan to be

prepaid, iog;hri *ith th. unpaid interest accrued on the amount of principal so prepaid to the

ãatå of such prepayment. Each prepayment of the WIFiA Loan shall be made on such date and

in such princþai amount as shall be specifred by the Borrower in a written notice delivered to the

WIFIA Lendér. In the case of any optional prepayrnent, such written notice shall be delivered to

the WIFIA Lender not less than twenty (20) days or more than sixty (60) days prior to the date

set for prepayment, unless otherwise agreed by the WIFIA Lender. At any time between

delivery of such written notice and the applicable optional prepayment, the Borrower may,

withoui penalty or premium, rescind its announced optional prepayment by further written notice

to the WIFIA L"ndrr. Anything in this Section 10(a) to the contrary notwithstanding, the failure

by the Borrower to make any optional prepayment shall not constitute a breach or default under

this Agreement.

(b) Pj:ep,álfryeQf with N.et Loas-_P_rop,e9dq. The Borrower shall prepay the

WIFIA Loan, without penaity or premium, from Net Loss Proceeds required to be applied to

such prepayment pursuânt to 3ection li(q) (Events of Loss; Loss Proceeds). The Bor¡ower shall

proviãe *ritt.n uoti". to the WIFIA Lender at least two (2) Business Days prior to the date on

which it makes any such prepayrnent; ffovidqd that the Borrowet's failure to deliver such notice

shall not diminish, impair or otherwise affect the Borrower's obligation to make any such

prepayment as and whln the circumstances requiring such prepal,rnent have occurred' The

failure of the Borrower to make any prepayment pursuant to this Section 10(b) shall constitute an

Event of Default pursuant to Section l9(a)(ii), subject to the Borower's cure rights set forth in

such section, and shall not constitute a Payment Default.

(c) Bçnçworlg Cor1rfiçêle, Each prepayment pursuant to this Section 10

(prepaymenr) shall be effected pursuant to Section 5 of the Ordinance (Redemption Provisions;

Þurilråtn of Bonds) and Section 6 of the Ordinance (Notice and Effect of Redemption) (as

applicable) and accompanied by a certificate signed by the Borrower's Authorized

Representative identifying the provision of this Agteement pursuant to which such prepayment is

being made and containing a calculation in reasonable detail of the amount of such prepayment.
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(d) çepefðl .PispftH.nen1 ÏFs{rïttións. Upon the WIFIA Lender's receipt of
confinnation thai puv¡¡ànt in fuIl in cash of the entire outstanding V/IFIA Loan Balance and any

unpaid interest uttð f"es and expenses with respect thereto has occurred as a result of a

pråpaynent, the WIFIA Lender shall sunender the WIFIA Bond to the Borrower or its
i.pi.."ntutive at the principal office of the WIFIA Lender. If the Bonower prepays only part of

thè unpaid balance ol principal of the WIFIA Bond, the WIFIA Lender may make a notation on

Exhibit F (Form of WIFIA Bond) indicating the amount of principal of and interest on the

WIFIA tsond then being prepaid. Absent manifest error, the WIFIA Lender's determination of
such matters as set fortf on Exhibit F (Form of WIFIA Bond) shall be conclusive evidence

thereof; nro¡idcd that neither the failure to make any such recordation nor any error in such

,""ordutiãîlhull affect in any manner the Borrower's obligations hereunder or under any other

WIFIA Loan Document. All partial prepayments of principal shall be applied to reduce future

payments due on the WIFIA Bond in inverse order of maturity or, to the extent any such

prepayment occurs prior to the Level Payment Commencement Date, to reduce each Fixed Level

ÞaymLnt ratably by an equal amount. If such fi,lnds have not been so paid on the prepayment

date, such prinôipát amount of the WIFIA Bond shall continue to bear interest until payment

thereof at the rate provided for in Section 6 (Interest Rate).

Section 11. tecggIyçdl

Section 12. Ço*ditionsPri.gsgdpnt.

(a) ÊonciitionÞ Prqþ&dent to EffiletivenesE. Notwithstanding anything in this

Agreement to the contrary, this Agreement shall not become effective until each of the following

"o-nditionr 
precedent shall have been satisfied or waived in writing by the WIFIA Lender:

(Ð The Bor¡ower shall have duly executed and delivered to the

WIFIA Lender this Agreement and the WIFIA Bond, each in form and substance

satisfactory to the WIFIA Lender.

(ii) The Borrower shall have delivered to the WIFIA Lender certified,

complete, and futty executed copies of each Ordinance Document, together with any

amendments, waivers or modifications thereto, in each case that has been entered into on

or prior to the Effective Date, and each such agreement shall be in full force and effect

urrá in form and substance satisfactory to the WIFIA Lender, and all conditions contained

in such documents to the closing of the transactions contemplated thereby shall have been

fulfilled or effectively waived (ruSdgd that for purposes of this Section 12(a)(ii), any

such waiver shall be subject to the WIFIA Lender's consent in its sole discretion).

(iii) Counsel to the Borrower shall have rendered to the WIFIA Lender

legal opinions satisfactory to the WIFIA Lender in its sole discretion (including those

opìniotrs set forth on Exhibit C''L (Opinions Required from Counsel to Borrower) and

bãnd counsel to the Bonower shall have rendered to the WIFiA Lender legal opinions

satisfactory to the WIFIA Lender in its sole disøetion (including those opinions set forth

on Exhibit G-2 (Opinions Required.from Bond Counse[)),
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(iv) The Borrower shall have provided a certificate from an Authorized

Representative as to the absence of debarment, suspension or voluntary exclusion fi'om

participation in Government contracts, procurement and non-procurement matters

substantially in the form attached hereto as Exhibit C (Certification Regarding

Debarment, Suspension and other Responsibility Matlers) with respect to the Bo¡rower
and its principals (as defined in 2 C.F.R. $ 180.995).

(v) The Borrower shall have provided evidence to the WIFIA Lender's

satisfaction, no more than thirty (30), but no less than fourteen (14), days prior to the

Effective Date, of the assignment by at least two (2) Nationally Recognized Rating

Agencies of a public Investment Grade Rating to the TVIFIA Loan and the Outstanding

Pari Passu Obligations and no such rating has been reduced, withdrawn or suspended as

of the Effective Date.

(vi) The Borrower shall have delivered to the WIFIA" Lender a
certificate from an Authorized Representative in the form attached hereto as Exhibit H
(Form of Borrower's Officer's Certfficat¿) (A) as to the satisfaction of certain conditions

precedent set forth in this Section I2(a) (Conditions Precedent to Effectiveness) as

required by the WIFIA Lender, (B) designating the Authorized Representative, and (C)

confirming such person's position and incumbency'

(vii) The Borower shall have demonstrated to the WIFIA Lender's

satisfaction that, as of the Effective Date, the aggtegate of all committed sources of funds

shown in the Base Case Financial Model and in the Project Budget to pay Total Project

Costs have been ftilly ancl completely committed and allocated to the Borrower by the

providers thereof and that such funds are sufficient to pay all Total Project Costs

necessary to achieve Substantial Completion.

(viii) The Borrower shall have provided to the WIFIA Lender certified,

complete, and fully executed copies of each Existing Principal Project Contract, together

with any amendments, waivers or modif.rcations thereto, and each such agreement shall

be in fuIl force and effect and in form and substance satisfactory to the WIFIA Lender.

(ix) The Borrower shall have demonstrated to the WIFIA Lender's

satisfaction that it has obtained all Govemmental Approvals necessary to commence

construction of the Project and that all such Governmental Approvals are final, non-

appealable, and in full force and effect (and are not subject to any notice of violation,

breach, or revocation).

(x) The Borrower shall have delivered to the WIFIA Lender a certified

Base Case Financial Moclel on or prior to the Effective Date, which Base Case Financial

Model shall (A) demonstrate that projected System Revenues are sufficient to meet the

Loan Amorlization Schedule, (B) demonstrate compliance with the Rate Covenant for
each Borrower Fiscal Year through the Final Maturity Date, (C) reflect principal

amortization and interest payment schedules acceptable to the WIFIA Lender, (D)

demonstrate that the Borrower has developed, and identified adequate revenues to

implement, a plan for operating, maintaining and repairing the Project over the useful life
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of the Project and (E) otherwise be in fom ancl substance acceptable to the WIFIA
Lender.

(*i) The Borrower shall have (A) provided evidence satisfactory to the

WIFIA Lender that the Borrower is authorized, pursuant to the Ordinance and Revised

Code of Washington, Section 39.46.150, to pledge, assign, and grant the Liens on the

Collateral purported to be pledged, assigned, and granted pursuant to the Ordinance

Documents, without the need for notice to any Petson, physical delivery, recordation,

filing or further act, (B) recorded or filed, or caused to be recorded or filed, for record in

such manner and in such places as are required all documents and instruments, and taken

or caused to be taken all other actions, as are necessary or desirable to establish and

enforce the Lien on the Collateral (for the benefit of the WIFIA Lender and the other

Secured Parties) to the extent contemplated by the Ordinance Documents or required

pursuant to applicable law, and (C) paid, or caused to be paid, all taxes and filing fees

ihat are due and payable in connection with the execution, delivery or recordation of any

Ordinance Documents or any 'instruments, certificates or financing statements in

connection with the foregoing.

(xii) The Borrower shall have paid in full (A) the Servicing Set-Up Fee

and the initial Construction Period Servicing Fee and (B) all invoices delivered by the

WIFIA Lender to the Borrower as of the Effective Date for the fees and expenses of the

WIFIA Lender's counsel and financial advisors and any auditors or other consultants

retained by the WIFIA Lender for the purposes hereof.

(xiii) The Bonower shall have (A) provided evidence satisfactory to the

\MIFIA Lender of compliance with NEPA and any applicable federal, state or local

environmental review and approval requirements with respect to the Project and (B)

complied with all applicable requirements of the Uniform Relocation Assistance and Real

Property Acquisition Policies Act of 1970 (42 U.S,C. $ 4601 et seq.) and Title VI of the

CivilRightsActof 1964(42U,S.C. $2000d etseq.) andshallhaveprovidedevidence
satisfactory to the V/IFIA Lender of such compliance upon request by the WIFIA Lender.

(xiv) The WIFIA Lender shall have delivered its initial WIFIA Lender's

Authorized Representative certificate.

(xv) The Borrower shall have (A) obtained a Federal Employer

Identification Number, (B) obtained a Data Universal Numbering System Number, and

(C) registered with, and obtained confirmation of active registration status from, the

federal System for Award Management (www.SAM.gov).

(xvi) The Borrower shall have delivered to the WIFIA Lender

(A) certificates of insurance or documents perlaining to the Bonower's self-insurance

program, in each case evidencing (1) that the Borrower and each applicable Principal

Þroject Party has obtained insurance with respect to the Borrower, the Project and the

System, as applicable, that meets the requirements of Section l5$) (Affirmative

Covenants * Insurance) and (2) that each liability policy (other than workers'

compensation insurance or the Borrower's selÊinsurance progÍam) reflects the WIFIA
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Lender as an additional insured and (B) at the V/IFIA Lender's request, copies of such

insurance policies or documents perlaining to the Borrower's self-insurance program'

(xvii) The Bomowel shall have provided to the WIFIA Lender evidence

that the Borrower is duly organized and validly existing under the laws of its jurisdiction

of fomration, with full power, authority and legal right to own the properties of the

System and to caffy on the business and govemmental functions of the System as now

cónducted, including the following documents, each certified by the applicable

Authorized Representative: (A) a copy of the Borrower's Organizational Documents, as

in effect on the Effective Date (and certified by the Secretary of State of the State, to the

extent applicable), which Organizational Documents shall be in full force and effect and

shall noi have been amended since the date of the last amendment thereto shown on the

certificate; and (B) a copy of such further instruments and documents (if any) as are

necessary, appropriate or advisable to consummate and implement the transactions

contemplated by the Ordinance Documents and the WIFIA Loan Documents.

(xviii) The Borrower sha1l have duly passed the WIFIA Sale Motion,

which (A) confirms the terms and conditions of the WIFIA Bond and authorizes the

execution of the WIFIA Loan Agreement, (B) is in form and substance satisfactory to the

\ryIFIA Lender and (c) is and shall remain in full force and effect.

(xix) The Borrower shall have provided the WIFIA Lender records of
the Eligible Project Costs incurred prior to the Effective Date, in form and substance

satisfactory to the WIFIA Lender to review such costs.

(xx) The Borrower shall have provided to the WIFIA Lender certified,

complete and fully executed copies of each performance security instrument delivered to

or by the Borrower pursuant to any Principal Project Contract as of the Effective Date,

eaclt of which shall be (A) in compliance with the requirements for such performance

security instrurnent pursuant to the applicable Princþal Project Contract and (B) in full

force and effect.

(xxi) The Borrower shall have provided to the WIFIA Lender evidence

that the Borrower has opened the WIFIA Debt Service Subaccount with respect to the

WIFiA Loan.

(xxii) The representations and warranties of the Borower set forth in this

Agreernent (including Section 13 (Representations and Warranties of Borrower)) and in

eaih other Related Document shall be true and correct, as of the Effective Date, except to

the extent such representations and warranties expressly relate to an earlier date (in which

case, such representations and warranties shall be true and correct as ofsuch earlier date)'

(xxiii) The Borower shall have provided the WIFIA Lender with

evidence satisfactory to the WIFIA Lender that, as of the Effective Date (A) the

maximum princìpal amount of the V/IFIA Loan, together with the amount of any other

credit assistance provided under the Act to the Borrower, does not exceed forty-nine

percent (4g%) of reasonably anticipated Eligible Project Costs and (B) the total fèderal
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assistance provided to the Project, including the maximum principal arnount of the

WIFIA Loan, does not exceed eighty percent (80%) of Total Project Costs.

(xxiv) The Borrower shall have deliveréd such other agreetnents,

documents, instruments, opinions and other items required by the WIFIA Lender, all in

fbrm and substance satisfactory to the WIFIA Lender, including evidence that all other

Project funding requirements have been met.

(b) Çonditione Ptepedçnt,,tg 4lt Þi$bgfS$J¡rçq!"sr Notwithstanding anything in

this Agreement to the contrary, the WIFIA Lender shall have no obligation to make any

disbursement of loan proceeds to the Borrower (including the initial disbursement hereunder)

until each of the following conditions precedent has been satisfied or waived in writing by the

WIFIA Lender:

(Ð The Borrower shall have provided to the WIFIA Lentler evidence

satisfactory to ihe WIFIA Lender that (A) the aggregate amount of all disbursements of
the WIFIA Loan (including the requested disbursement) shall not exceed the amount of
Eligible Project Costs paid or incurred by the Borrower and (B) the Borrower has

sufficient available funds committed to the Project, which together with funds that remain

available and not yet drawn under the WIFIA Loan, will be sufficient to pay the

reasonably anticipated remaining Total Project Costs'

(iÐ The Borrower shall have provided updated Financial Models

reasonably satisfactory to the WIFIA Lender in accordance with Section 22(a) (System

Financial Planníng and Reportíng - Financial Plan).

(iii) To the extent not previously delivered to the WIFIA Lender, the

Borrower shall have delivered to the WIFIA Lender certified, complete and fully
executed copies of any Ordinance Documents then in effect and entered into after the

Effective Date,

(iv) To the extent not previously delivered to the WIFiA Lender, the

Borrower shall have provided certified copies of all Principal Project Contracts then in

effect requested by the WIFIA Lender pursuant to Section ls(b) (Affirmative Covenants -
Copies ã¡ Do"u*"nfs), including, in each case, any amendment, modifìcation or

supplement thereto, entered into after the Effective Date'

(v) The Borrower shall have demonstrated to the WIFIA Lender's

satisfaction thai all Governmental Approvals necessary as of the time of the applicable

disbursement for the development, construction, operation and maintenance of the Project

have been issued and are in full force and effect.

(vi) At the time of, and immediately after giving effect to, any

disbursement of WIFIA Loan proceeds then currently requested, (A) no Default or Event

of Default hereunder and no event of default under any other Related Document shall

have occurred and be continuing and (B) no event that with the giving of notice or the

passage of time or both would constitute an event of default under any other Related

Document shall have occurred and be continuing.
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(vii) Each of the insurance policies obtained by the Borrower and by

any applicable Principal Project Parly in satisfaction of the conditions in Section l5(f)

çffirmative Covenaits - Insurance) is in full force and effect, and no notice of
tennination thereof has been issued by the applicable insurance provider'

(viii) The representations and warranties of the Borrower set forth in this

Agreement (including Section 13 (Representations and LYarranties of Borrower)) and in

each other Related Document shall be true and correct as of each date on which any

disbursement of the WIFIA Loan is made, except to the extent such representations and

warranties expressly relate to an earlier date (in which case, such representations and

warranties shal1 be true and correct as of such earlier date)'

(ix) No Material Adverse Effect, or any event or condition that could

reasonably be expected to result in a Material Adverse Effect, shall have occurred and be

continuing since Novembet 6,2017 '

(x) The Borrower shall have delivered to the 'WIFIA Lender a

Requisition thaì complies with the provisions of Section 4 (Disbursement Conditions),

and the WIFIA Lender shall have approved (or be deemed to have approved in

accordance with Section a(b) (Disbursement Conditiorzs)) such Requisition.

(xi) The Borrower shall have paid in full (A) any outstanding Servicing

Fee and (B) all invoices received from the WIFIA Lender as of the date of disbursement

of the WIFIA Loan, for the fees and expenses of the WIFIA Lender's counsel and

financial advisors and any auditors or other consultants retained by the WIFIA Lender for

the purposes hereof.

(xii) To the extent not previously delivered to the WIFIA Lender, the

Borrower shall have provided to the IVIFIA Lender certified, complete and fully
executed copies of each performance security instrument delivered to or by the Borrower

pursuant to any Principal Project Contract as of the date of disbursement of the V/IFIA
Loun, each oi which shall be (A) in compliance with the requirements for such

performance security pursuant to the applicable Principal Project Contract and (B) in full

force and effect.

(xiii) The Borrower shall have provided the WIFIA Lender records of
the Eligible Project Costs requested to be disbursed in form and substance satisfactory to

the WIFIA Lender to review such costs.

(xiv) Upon submission of a Requisition for any amount that has not at

the time of submission been paid by the Borrower, the Borrower shall have provided

evidence that the Borrower has opened the Construction Subaccount with respect to the

WIFIA Loan.

Section 13. ReBresgrfstig.tls ând Wnnpptipq of Bon'ower. The Borrower hereby

represents and warrants that, as of the Effective Date and, as to each of the representations and

wårranties below other than those contained in Section 13(b) (Representations and ll/arranties of
Borrower - Officer's Authorization), Section 13(k) (Representations and Warranties of
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Borrower - Credit Ratings) and the first sentence of Section 13(n) (rRepresentations and

Warranties of Borrower 
-- 

Principal Project Contracts), as of each date on which any

disbursement of the WIFIA Loan is requested or made:

(a) ürgÍ$jzetioa: Fqwel and Authoriu. The Borrower is a political

subdivision of the stutããtlã g*ized, validly existing and in good standing under the laws of

the State, has full legal right, po*"r and authority to do business in the State and to enter into the

Related Documents to wtrichlt is a pady, to execute and deliver this Agreement and the WIFIA

Bond, and to carry out and consummate all transactions contemplated hereby and thereby, and

has duly authorizãd the execution, delivery and performance of this Agreement, the WIFIA

Bond, and the other Related Documents to which it is a party'

(b) ûffiberql Á.utl¡o¡iætio¡. As of the Effective Date, the officers of the

Borrower executing (or that pËviously executed) the Related Documents, and any certifications

or instruments relaieà theretó, to which the Borrower is a party are (or were at the time of such

execution) duly and properly in office and fully authorized to execute the same.

(c) Þ¡e Exesuli.ont Enfotocabiliqv. Each of the Related Documents in effect

as of any date oíwhi"rr tnir *piãs""tation and warranty is made, and to which the Borrower is a

party, häs been duly authorizèd, executed and delivered by the Borrower and constitutes the

i"git, valid and binding agreement of the Borrower enforceable against the Boffower in

acãordance with its terms, except as such enfo¡ceability (i) may be limited by applicable

bankruptcy, insolvency, reotgarnàation, moratorium or similar laws affecting the rights of
creditois generally unã' qi¡ is subject to general principles of equity (regardless of whether

enforceability is considered in equity or at law).

(d) Non-Conh.Êqeritior.r. The execution and delivery of the Related

Documents to which th" B"r"*er is a party, the consummation of the transactions by the

Borrower contemplated by the Related Documents, and the fulfillment of or compliance by the

Bonower with the terms ánd conditions of the Related Documents, will not (i) conflict with the

Borrower,s Organizational Documents, (ii) conflict in any material respect with, or constitute a

violation, breaðh or default (whether immediately or after notice or the passage of time or both)

by the Bórrower of or under, any applicable law, administrative rule or regulation, any applicable

cåurt or administrative decree oi order, or any ordinance, mortgage, deed of trust, loan

agreement, lease, contract or other material agfeement or instrument to which the Borrower is a

pãrty o, by which it or its properties or assets are otherwise subject or bound, in each case that

"orrld 
,.ru*nably be expected to result in a Material Adverse Effect, or (iii) result in the creation

or imposition oî uny iien, charge or encumbrance of any nature whatsoever upon any of the

ptop"tty or assets of th" Borrower with respect to the System, other than Permitted Liens.

(e) Çqnsents and Appr,svals, No consent or approval of any trustee, holder of
any indebtedness of the Borrower or any other Person, and no consent, permission, authorization,

orá", o, license of, or filing or registration with, any Governmental Authority is necessary in

connection with (i) the exeòution and delivery by the Borrower of the Related Documents to

which it is a party, except as have been obtained or made and as are in full force and effect, or

(ii) (A) the cónsummatión of any transaction contemplated by any of the Related Documents or

igi ìhé fulfillment of or compliance by the Borrower with the terms and conditions of any of the
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Related Documents, except as have been obtained or made and as are in full force and effect or

as are minisierial'in nature and can reasonably be expected to be obtained or rnade in the

ordinary course on commercially reasonable terms and conditions when needed.

(Ð Litigption. As of the Effective Date, there is no action, suit, proceeding or,

to the knowledge of the Borrower, any inquiry or investigation, in any case before or by any

court or other Govemmental Authority pending or, to the knowledge of the Borrower, threatened

against or otherwise affecting the Borrower with respect to the System (including the Project) or

the ability of the Borrower to execute, deliver and perform its obligations under the Related .

Documents. As of the Effective Date and as of each other date on which the representations and

wananties herein are made or confirmed, there is no action, suit, proceeding or, to the knowledge

of the Borrower, any inquiry or investigation before or by any court or other Govemmental

Authority pending, or to the knowledge of the Borrower, threatened against or otherwise

affecting the Bonówer with respect to thã System (including the Project), that in any case could

reasonably be expected to result in a Material Adverse Effect. To the Borrower's knowledge,

there are no actions ofthe type described above pending or threatened against or affecting any of
the Principal Project Parties, except for matters arising after the Effective Date that could not

reasonably be expected to (i) result in a Material Adverse Effect or (ii) adversely affect the

Borroweris ability to receive System Revenues in amounts sufficient to meet the frnancial

projections contained in the Base Case Financial Model (or any Updated Financial Model, to the

èxtent any Updated Financial Model has been approved by the V/IFIA Lender). The Borrower is

not in default (and no event has occurred and is continuing that, with the giving of notice or the

passage of time or both, could constitute a default) with respect to any Govemmental Approval,

which default could reasonably be expected to result in a Material Adverse Effect.

(g) gsçufi¡y ft¡t-qests'. The Ordinance and Revised Code of Washington,

Section 39,46,150 establish, for the benefit of the V/IFIA Lender, the valid and binding Liens on

the Collateral that they purport to create, irrespective of whether any Person has notice of the

pledge and without the need for any physical delivery, recordation, filing, or fuilher act. Such

Li"ns ar" in full force and effect and are not subordinate or junior to any other Liens in respect of
the Collateral except for Permitted Liens required by operation of law, and not pari passu with
any obligations other than the Pari Passu Obligations. The Borrower has duly and lawfully taken

all actions required under this Agreement, the Ordinance Docunents, and applicable law for the

pledge of the Collateral pursuant to and in accordance with the Ordinance Documents. The

Borrower is not in breach of any covenants set forth in Section Is(a) (Affrrmative Covenants -
Securing Liens) or in the Ordinance Documents with respect to the matters described in such

Sectiolìr documents. As of the Effective Date and as of each other date this representation and

warranty is made, (i) all documents and instruments have been recorded or filed for record in

such manner and in such places as are required and all other action as is necessary or desirable

has been taken to establish a legal, valid, binding, and enforceable Lien on the Collateral in favor

of the WIFIA Lender and the other Secured Parties to the extent contemplated by the Ordinance

Documents or applicable law, and (ii) all taxes and filing fees that are due and payable in

connection with the execution, delivery or recordation of any Ordinance Documents or any

instruments, certificates or financing statements in connection with the foregoing have been paid.

Neither the attachment, perfection, validity, enfbrceability or priority of the security interest in

the Collateral granted pursuant to the Ordinance Documents is govemed by Arlicle 9 of the

UCC.
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(h) NQ. ÐÊb,ä{S(r.p¡}t, The Borower has firlly complied with its verification

obligations under 2 C.F.R. $ 130.320 and confirms, based on such verification, that, to its
knowledge, neither the Borrower nor any of its principals (as defìn ed in 2 C.F.R. {i 180.995) is

debarred, suspended or voluntarily excluded from participation in Government contracts,

procurement or non-procurement matters or delinquent on a Government debt as more fully set

forth in the certificate delivered pursuant to Section l2(aXiv) (Conditions Precedent -
Conditions Precedent to ffictiveness).

(i) A.qqutëoy sf Repre¡entation=_lq0d_'Wjrr¿ntigs. The representations,

warranties and certifications of the Borrower set forth in this Agreement and the other Related

Documents are true and correct, except to the extent such representations and warranties

expressly relate to an earlier date (in which case, such representations and warranties shall be

true and correct as of such earlier date).

û) Çorïruliaü¡p.$ With Feçleral Rq'c.luir,enents, In each case to the extent

applicable to the System (including the Project), the Borrower has, and, to the Borrower's

låãwledge, each of its contractors and subcontractors at all tiers with respect to the Project has,

complied in all material respects with all applicable federal laws, rules, regulations and

requirements, including (i) 40 U.S,C. $$ 3141-3i44,3146, and3147 and regulations relating

thereto (Davis-Bacon Act Requirements), (ii) 33 U.S.C. $ 3914 (relating to American iron and

steel products), and (iii) those set forth in Exhibit E (Complìance lïlith Laws). To ensure such

"o*plian.", 
the Borrower has included in all contracts with respect to the Project to which the

Borrôwer is a party requirements that its contractor(s) shall comply with applicable federal laws,

rules, regulations, and requirements set forth in this Section 13O and follow applicable federal

guidance, and has required that the contractor(s) incorporate in all subcontracts (and cause all
subcontractors to include in lower tier subcontracts) such terms and conditions as are required to

be incorporated therein by applicable federal laws, lules, regulations and requirements set forth

in this Section 13O. With respect to the Davis-Bacon Act Requirements, the Borrower has

inserted in full in all contracts relating to the Project to which the Borrower is a party the contract

clauses set forth in the Code.of Federal Regulations, Title2g Part 5.5, and required and ensured

that its contractor(s) have inserted such clauses in all subcontracts and also a clause requiring all

subcontractors to include these clauses in any lower tier subcontracts.

(k) etsdjf Rq.tinq$, The WIFIA Loan and the Outstanding Pari Passu

Obligations have received a public Investment Grade Rating from at least two (2) Nationally

Recognized Rating Agencies and written evidence of such ratings has been provided to the

V/IFIA Lender prior to the Effective Date, and no such rating has been reduced, withdrawn or

suspended as of the Effective Date.

(l) \tr-o Defaults. No Default or Event of Default, and no default or event of
default by the Borrower under any other Related Document, has occurred and is continuing.

(m) tOVem,lF-eiital Apprsvals All Governmental Approvals required as of the

Effective Date and required as of any subsequent date on which this representation is made (or

deemed made) for the undertaking and completion by the Borrower of the Project, and for the

operation and management thereof, have been obtainecl or effected and are in full force and
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effect and there is no basis for, nor proceeding that is pending or threatened that could

reasonably be expected to result in, the revocation of any such Governmental Approval.

(n) Frincjp4l Ppjeçt Ço.nhaots. Attached as Schedule 13(n) is a list of the

Existi¡g principal projãct Contracts and those Additional Principal Project Contracts that are

expected to be entered into, Each Principal Project Contract then in effect is in full force and

efiect and all conditions precedent to the obligations of the respective parties under each such

principal project Contracihave been satisfied. The Borrower has delivered to the WIFIA Lender

a fully execuied, complete and correct copy of each such Principal Project Contract (including in

each case all exhibits, schedules and other attachments), including any amendments or

modifications thereto and any related credit support instruments or side letters. No event has

occurred that gives the Borrower or, to the Borrower's knowledge, any Principal Project Party,

the right to teräinate any such Principal Project Contract. The Borrower is not in breach of any

materful tenn in or in deîault under any such Principal Project Contract, and to the knowledge of
the Borrower no party to any such Principal Project Contract is in breach of any material term

therein or in default thereunder.

(o) Infirnnation. The information fumished by or on behalf of the Borrower

to the WIFIA Lender pertaining to the System, when taken as a whole, does not contain any

untrue statement of a material fact or omit to state any material fact necessary to make the

statements contained therein not misleading as of the date made or fumished; provided that no

representation or wananty is made with regard to projections or other forward-looking

statements fumished by or on behalf of the Borrower (including the Base Case Financial Model,

any Updated Financial Model, and the assumptions thergin), except that each of the Base Case

finanóial Model and any Updated Financial Model (i) is based on assumptions that were

reasonable in all materiâl rãspects when made, (ii) was prepared in good faith and (iii)

represents, in the opinion of the Borrower, reasonable projections at the time made of the ftiture

performa*e of the System and the Project (it being understood that projections are not to be

considered or regardeå as facts and contain significant uncertainties and contingencies, many of
which are beyonã the control of the Borrower, that actual results may differ significantly from

projections und thut no representation is made with respect to the accuracy of such projections).

(p) ÕF¿rÇl Auûieor uptlon LaWs. The Borrower (i) is not in violation of nor,

since the date that is five (5) years prior to the Effective Date, has violated: (A) any applicable

anti-money laundering laws, including those contained in the Bank Secrecy Act and the Patriot

Act; (ts) any applicable economic sanction laws administered by OFAC or by the United States

Departmeni oi- Stut"; or (C) any applicable anti-drug traffrcking, anti-terorism, or anti-

conuption laws, civil or criminal; and (ii) is not a Person (A) that is charged with, or has

received notice from a Governmental Authority that it is under investigation for, any violation of
any such laws; (B) that has been, since the date that is five (5) years prior to the Effective Date'

convicted of any violation of, has been subject to criminal or civil penalties pursuant to, had any

of its property seized or forfeited under, or has entered into any agreement with the Govemment

or a state^or lãcal government related to violations of any such laws; (C) that is named on the list

of ,.Specially Designated Nationals and Blocked Persons" maintained by OFAC (or any

srr"ceiso, Governmãnt office or list), or any similar list maintained by the United States

Department of State (or airy successor Government office or list); or (D) with whom any U.S'

peåon (as defined by the applicable OFAC regulations) is prohibited from transacting business
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of the type contemplated by this Agreement and the other Related Documents under any other

applicable law,

(q) 
"C-Bp:pl'i4,pce 

witlf l*aw: In each case to the extent applicable to the System

(including th"'Êto¡"ct¡¡h" ãono*"t has, and, to the Borrower's knowledge, each of its
contractors and subçoniiactors at all tiers with respect to the Project has, complied in all material

respects with, and has conducted (or caused to be conducted) its management and operation of
the System (including the project) in cornpliance in all material respects with, all applicable laws

(othei than EnvironÃental Lãws, which are addressed in Section 13(r) (Representations and

ùarranties of Borrower - Environmental Matters)), including those set forth on Exhibit E

(Compliance-with Laws),to the extent applicable. To the Bonower's knowledge, each Principal

Èroject party is, and has caused its respective contractors and subcontractors to be, in compliance

in att material respects with all applicable laws as they relate to the Project, including those set

forth on Exhibit E (Compliarrn.¡th Laws), to the extent applicable, No notices of violation of

any applicable law have been issued, entered or received by the Borrower, in each case in respect

ofifr" Þroject or the System, or, to the Borrower's knowledge and solely in respect of the Project

. or any principal projeãt Contract, any Principal Project Party, other than, in each case, notices of

violations that are immaterial.

(r) En i,m¡¡nrp¡tal M.flttoï¡. Except as set forth in Schedule L3(r), the

Borrower is and, to tt 
" 

Botro*er's knowledge, each Principal Project Party is, in compliance in

all material respects with all laws applicable to the Project relating to (i) air emissions, (ii)

discharges to sùrface water or ground water, (iii) noise emissions, (iv) solid or liquid waste

disposJ, (v) the use, generation, storage, transportation or disposal of toxic or hazardous

substa¡ces or wastes, ("i¡ Uiotogical resources (such as th¡eatened and endangerecl species), (vii)

other environmental, health or safety matters, including all laws applicable to the Project and

(viii) water quality and drinking water standards (collectively, the "Environmental Laws"). All
òo***"ntãl Approvals for the Project relating to Environmental Laws have been, or, when

required, wiil bá obtained and are (or, ar applicable, will be) in full force and effect' The

Bo,rrower has provided to the WIFIA Lender copies of all material written cornrnunications or

notices, whether from a Governmental Authority, employee, citizens Broup, or any other Person,

that alieges that the Borrower is not in full compliance with all Environmental Laws and

Goverruriental Approvals relating thereto in connection with the Project. To the Borrower's

knowledge, e*""pi as otherwise disclosed in writing by the Bonower to the WIFIA Lender, there

are no circumstances that may prevent or interfere with fulI compliance in the future by the

Borrower with any such Environmental Law or Govemmental Approval. The Borrowe¡ has

provided to the WIFIA Lender all material assessments, reports, results of investigations or

ãudits, and other material information in the possession of or reasonably available to the

Borrower and requested by the WIFIA Lender regarding the Borrower's compliance with (A)

Environmental Laws appüðable to the Project and (B) Governmental Approvals that are required

for the Project and that relate to Environmental Laws'

(s) sutfiçiclrt, Riehts *nd \Itililiçs, The Borrower possesses either valid legal

and beneficial title to, leasetrotd title in, or other valid legal rights with respect to the real

property relating to the Systern (including the Project), in each case as is necessary and suffrcient

as of the date this represé¡tation is made for the construction, operation, maintenance and repair

of the System (incluàing the project). As of any date on which this representation and warranty
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is made, the Principal Project Contracts then in effect and the Governmental Approvals that have

been obtained and are then in full force and effect create rights in the Borrower necessary and

sufficient as of such date to enable the Borrower to ovvn, consttuct, operate, maintain and tepair

the project and to perform its obligations under the Principal Project Contracts to which it is a

party. All utility services, lneans of transportation, facilities and other materials necessary for

îhe construction and operation of the Project (including, as necessarY, 8âs, electrical, water and

sewage services and facilities) are, or will be when needed, available to the Project on

commercially reasonable terms.

(t) .lüggffl[gg, The Borrower is in compliance with all insurance obligations

required of the Borrower under each Principal Project Contract añd the other Related Documents

u. of th. date on which this representation and warranty is made. To the extent the Borrower

self-insures with respect to the System (including the Project), the Bolrower's self-insurance

program is actuarially sound and the Borrower has received an opinion from an accredited

äctuary within the last twelve (12) months, which opinion confirms that the Borrower's selÊ

insurance program is actuarially sound.

(u) Title, The Bonower has valid legal and beneficial title to, or a valid

leasehold interest in, the personal property and other assets and revenues thereof (including the

System Revenues and the Collateral) on which it purports to grant Liens pursuant to the

Ordinance Documents, in each case free and clear of any Lien of any kind, except for Permitted

Liens.

(v) N'q Lieos. Except for Permitted Liens, the Borrower has not created, and

is not under any obligation to create, and has not entered into any hansaction or agreement that

would result in the irnposition of, any Lien on the Collateral, the System, the System Revenues,

the Project or the properties or assets in relation to the Project.

(w) lntellectual Propert:y. The Borrower owns, or has adequate licenses or

other valid rights to use, all patents, kademarks, service marks, trade names, copyrights,

franchises, formulas, licenses and other rights with respect thereto and has obtained assignment

of all licenses and other rights ofwhatsoever nature, in each case necessary for the Project and

the operation of the System. To the Borower's knowledge, there exists no conflict with the

rights or title of any third party with respect to the intellectual property described in the

pieceding sentence. Éxcluding the use of commercially available "off-the-shelf' software, to the
^Bo.ro*"i'r'knowledge, 

no product, process, method, substance, part or other matedal produced

or employed or presently contemplated to be produced by or employed by the Project infringes

or wiú infringe ãny patent, trademark, service mark, trade name, copyright, franchise, formula,

license or other intellectual property right of any third party.

(x) Financial Statements. Each balance sheet, income staternent and

statement of operations and cash flows (collectively, "Financial Statements") delivered to the

WIFIA Lendei pursuant to Section 22(b) (System Financial Planning and Reporting - I'inancial

Statements) has been prepared, except as otherwise expressly noted therein, in accordance with

GAAp and presents fáirly, in all material respects, the financial condition of the Borrower with

respect to the System as of the respective dates of the balance sheets included therein and the

."r.rlt, of operaìions of the Borower with respect to the System for the respective periods
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covered by the statements of income included therein. Except as reflected in the Financial

Statements, there are no liabilities or obligations of the Borrower with respect to the System of

any nature whatsoever for the periods to which the Financial Statemeffs relate that are required

to be disclosed in accordance with GAAP.

0) Securities L_4)ys. Under existing law, the WIFIA Bond may be issued and

sold without registratiòn under the Securities Act of 1933, as amended, and any State blue sky

laws.

(z) Taxes. The Borrower has (i) filed all tax returns with respect to the

System required by applicable laws to be filed by the Borrower and (ii) paid all material taxes

and assessments payable by the Borrower from System Revenues that have become due (other

than those taxes and assessments that it is contesting' in good faith and by appropriate

proceedings, for which adequate ïeserves have been established to the extent required by

GAAP).

(aa) Sufficient Funds. The aggregate of all funds that are cornrnitted for the

development and construction of the Project underthe various sources of funds set forth in the

Base iase Financial Model will be sufficient to pay all Total Project Costs anticipated for the

development and construction of the Project and to achieve Substantial Completion by the

Projected Substantial Completion Date.

(bb) sovqrei$x þnrnr¡nitÏ' Pursuant to Revised Code of Washington, Section

4,08,120, an action.nuy U" maintained against the Borrower, either upon a contract made by the

Borrower in its corporate character and within the scope of its authority, including this

Agreement or any of ihe other Related Documents to which the Borrower is a party, or for injury

sulfered by the WIFIA Lender arising from any act or omission of the Borrower.

(cc) F.atrioi Apt The Borrower is in compliance with the Patriot Act in all

material respects.

(dd) .Invlstment Polic)r. The Borrower has neither made any investment nor

entered into any agreements for the purpose of effecting any investment which (i) is not

.pennitted pursuant-to the Ordinance Documents in effect as of any date on which this

iepresentation and warranty is made or (ii) is contrary to the Investment Policy.

(ee) Fcdp-ral P.ebl. The Borrower has no delinquent federal debt, including tax

liabilities, unless.the ãéiinquency has been resolved with the appropriate federal agency in

accordance with the standards of the Debt Collection Improvement Act of 1996.

Section 14, Representali-o$s and Wananties .-f .WI IA I'efrdet. The WIFIA Lender

represents and warrants that:

(a) ,Fq-wer arù,3 Âutltsri"tJ. The WFIA Lender has all requisite power and

arúhority.to make the WIFIA Lóan and to perform all transactions contemplated by the Related

Documents to which it is a PartY.
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(b) Ð.lre Exec.l¡lion: Enforceability. The Related Documents to which it is a

party have been cluly authorized, executed and delivered by the WIFIA Lender, and are legally

valid and binding agreements of the WiFIA Lender, enforceable in accordance with their terms.

(c) Offrcers' ¡A,çthoriuation, The officers of the WIFIA Lender executing

each of the Related Documents to which the WIFIA Lender is a party are duly and properly in

office and fully authorized to execute the same on behalf of the WIFIA Lender.

Section 15. Affintativp Covenants.. The Borrower covenants and agrees as follows

until the date the V/IFIA Bond and all of obligations of the Borrower under this Agreement

(other than contingent indemnity obligations) are irrevocably paid in full in cash and the WIFIA
Lender no longer has any commitment to make disbursements to the Borrower, unless the

WIFIA Lender waives compliance in writing:

(a) Securi¡g LipUs. The Borrower shall at any and all times, to the extent

permitted by law, pass, make, do, execute, acknowledge and deliver, all and every such fuither

resolutions, acts, deeds, conveyances, assignments, transfers and assurances as may be necessary

or desirable in connection with assuring, conveying, granting, assigning, securing and

confìrming the Liens on the Collateral (whether now existing or hereafter arising) granted for the

benefit of the WIFIA Lender pursuant to the Ordinance Documents, or intended so to be granted

pursuant to the Ordinance Documents, or which the Borrower may become bound to grant, and

the Borrower shall at al1 times maintain the Collateral free and clear of any pledge, Lien, charge

or encumbrance thereon or with respect thereto that is (i) of equal rank with the Liens created by
the Ordinance Documents for the benefit of the V/IFIA Lender (other than Permitted Liens) or

(ii) senior to the Liens created under the Ordinance Documents for the benefit of the WIFIA
Lender (other than Pennitted Liens required by operation of law), and all organizational,

regulatory or other necessary action on the part of the Borrower to that end shall be duly and

1ruiidty taken at all times. The Borrower shall at all times, to the extent pennitted by law, defend,

preserve and protect the Liens on the Collateral granted pursuant to the Ordinance Docunents

änd all the rights of the WIFIA Lender under the Ordinance Documents against all claims and

demands of all Persons whomsoever'

(b) ,C.opibågf Þûcu.Ìnsnl$, The Borrower shall furnish to the WIFIA Lender a

copy of any final offering documents (including any Ordinance Documents) and cash flow
projections prepared in connection with the incurrence of any Additional Pari Passu Obligations

ãs well as iopies of any continuing disclosure documents, prepared by or on behalf of the

Borrower in connection with the incurrence of Additional Pari Passu Obligations, in each case

promptly following the preparation or filing thereof. Except as otherwise agreed by the WIFIA
Lender in writing, the Borrower will provide to the WIFIA Lender copies of fully executed or

final versions of such documentation within ten (10) days following execution or completion

thereof. The Borrower shall provide written notice to the WIFIA Lender of the Borrower's

intent to enter into an Additional Principal Project Contract. The Borrower shall provide a copy

of the final or near final draft of each Additional Principal Project Contract, together with any

related contracts, side letters or other understandings, prior to the execution thereof and shall

provide to the WIFIA Lender an executed version of such Additional Principal Project Contract,

iogether with any related contracts, side letters or other understandings, promptly following the

full execution thereof.
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(c) Ugç-,of Proceeds. The Borrower shall use the proceeds of the WIFIA Loan

for purposes permitted by applicable law and as otherwise permitted under this Agreernent and

the other Related Documents,

(d) ProsesJrtion of Work: Verification Requirements'

(Ð The Borrower shall diligently prosecute the work relating to the

Project and complete the Project in accordance with the Construction Schedule, and in

accordance with prudent utility practice'

(iÐ The Borrower shall ensure that each Principal Project Party

complies with all applicable laws and legal or contractu.al requirements with respect to

any performance security instrument delivered by such Principal Project Party to the

Borrower and shall ensure that any letter of credit provided pursuant to any Principal

Project Contract meets the requirements therefor set forth in such Principal Project

Contract.

(iiÐ The Borrower shall comply with the verification requirements set

forth in 2 C.F.R. $$ 1S0.300 and 180.320 (relating to debarment).

(e) öperatio$s and Maintenance, The Borrower shall (i) operate and maintain

the System (including the Project) (A) in a reasonable and prudent manner and (B) in accordance

with the Ordinance Documents and (ii) maintain the System (including the Project) in good

repair, working order and condition and in accordance with the requirements of all applicable

laws and each applicable Related Document. The Borrower shall at all times do or cause to be

done all things necessary to obtain, preserve, rellew, extend and'keep in fulI force and effect the

Governmental Approvals and any other rights, licenses, franchises, and authorizations material to

the operation and rnaintenance of the System (including the Project).

(fl Insurance.

(Ð The Borrower shall at all times, through a combination . of
insurance policies and self-insurance programs, maintain or cause its contractors to

maintain, all insurance necessary and suffrcient to protect the Borrower, the System and

the Project as is customarily maintained by the Borrower with respect to works and

properties of like character, against accident to, loss of, damage to and liability from such

*oik, or properties (including, in the case of the Project, during the Construction Period),

and, in each case, satisfying the requirements of the Related Docunents,

(ii) The Borrower shall cause all liability insurance policies that it
maintains with respect to the Project (and, during the Construction Period, that are

maintained by any Principal Project Party), other than workets' compensation insurance

or the Borrower's self-insurance progrcm, to reflect the WIFIA Lender as an additional

insured. Promptly upon request by the WIFIA Lender, the Borrower shall deliver to the

WIFIA Lender copies of any underlying insurance policies obtained by or on behalf of
the Borrower in respect of the Project or documents pertaining to the Borrower's selÊ

insurance program. Al1 such policies and documents shall be available at all reasonable

times for inspection by the WIFIA Lender, its agents and representatives.
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(iii) The Borower shall cornply with the insurance requirements of the

Ordinance Documents and shall deliver to the WIFIA Lender within ten (10) Business

Days after receipt thereof any certiftcations or opinions provided to the Borrower

puisuant to the Ordinance Documents with respect to the Borrower's progam of
insurance or self-insuran ce.

(e) Notice,

(i) The Borrower shall, within ten (10) Business Days after the

Borrower learns of the occutïence, give the WIFIA Lender notice of any of the following

events or receipt of any of the following notices, as applicable, setting forth details of
such event:

(A) SubstaR{ai completion: the occurrence of substantial

Completion, such notice to be provided in the form set forth in Exhibit I' (Forn of
C er tiJìc at e of Subs tantial C o mpletion);

(B) $vqnts ofÐ-pfbult any Default or Event of Default;

(C) Litigàticrt: (1) the filing of any litigation, suit or action, or the

commencement of any proceeding, by and against the Borrower before any arbitrator,

Governmental Authority, alternative dispute resolution body, or other neutral third-party,

or the receipt by the Borrower in writing of any threat of litigation, suit, action, or

proceeding, 
-ot 

óf any written claim against the Borrower that, in each case, could

ieasonably be expected to have a Material Adverse Effect, and any material changes in

the status of such litigation, suit, action or claim, and (2) any judgments against the

Borrower payable from System Revenues with award amounts in excess of $25,000,000

(inflated annually by CPI), either individually or in the aggregate;

lD) Dela@: any failure to receive or delay

in receiving ;í G g any required filing, notice,

recordation ãr other demonstration to or with a Governmental Authority, in each case to

the extent such failure or delay will or could reasonably be expected to result in a delay to

any major milestone date (including the Projected Substantial Completion Date) set forth

inihe ðonstruction Schedule, together with a written explanation of the reasons for such

failure or delay and the Borrower's plans to remedy or mitigate the effects of such failure

or delay;

(E) Enviro$mental Noficss: any material notice of violation or

material change in finding under any Environmental Law related to the System or the

Project or any material changes to the NEPA Determination;

(F) Insurance C-lRim: any insurance claims made by the Borrower or a
principal Project Party in respect of the System or the Project in excess of $25,000,000

(inflatãd annually by CPI) either individually or in the aggregate, to the extent related to

ihe project or to the extent the proceeds from such insurance claim would be deposited

into a System Account;
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(c) Frincipal .Pr:oject co+tqaçt and Qi-ïdina*ce Defaultsi uny material

breach or default or event of default on the part of the Bon'ower or any other parly under

any Principal Project contract or under any ordinance Document;

(H) Uncontrollablg Fqrce: the occurrence of any uncontrollable Force

that could reasonably be expected to materially and adversely affect the Project;

(I) Ratíngs changeË: any change in the non-credit enhanced rating

assigned to the WIFIA Loan, any Pari Passu Obligations or any Subordinated

Obligations, in each case by any Nationally Recognized Rating Agency that has provided

a rating on such indebtedness at the request of the Borrower;

(J) 2 C;F.I}'J,'$ t8ù¡5CI N,otÍ¡e$: any notification required pursuant to

2 C.F.R. $ 180.350, whethdr athibutable to a failure by the Borrower to disclose

information previously required to have been disclosed or due to the Borrower or any of
its principals meeting any of the criteria set forth in 2 C.F.R. $ 180.335;

(K) Þi.3:I['¡ o$ S4,riW BÞ.l1d,fig$"Orve AcçP]+,]1f: the occurrence of any

draws on the Parity Bond Reserve Account to fund palmrents of interest on or principal of
the WIFIA Bond or any other Pari Passu Obligations when due for which Net System

Revenues are not otherwise available; and

(L) Other' Adv'q[.ïp Evenlq: the occuffence of any other event or

condition, including any nôtice of breach from a contract counterpatty, that could

reasonably be expected to redult in a Material Adverse Effect.

(ii) The Borrower shall provide the WIFIA Lender with any further

information reasonably requested by the WIFIA Lender from time to time conceming the

matters described in Section 1S(gXi) (Affirmative Covenants - Notice).

(h) Remedial Action. Within thirty (30) calendar days after the Borrower

learns of the occunence of an event specified in Section tS(gxi) (AfJìrmative Covenants -
Notíce) (other than Sections ls(exixe) (Substantial Completion) or ts(exixl) (Ratings

Changes)' (in the case of a ratings upgrade)), the Borrower's Authorized Representative shall

proviãe a statement to the WIFIA Lender setting forth the actions the Borrower proposes to take

with respect thereto.

(Ð MaintaiULegel glructU:e. The Borower shall maintain its existence as a

political subdivision under the laws of the State,

0) $yste$ Aqqounts: Fer-mitted l.nvestments.

(i) subject to the provisions of any supplemental ordinance adopted

in accordance with the provisions of Section 16(b)(ii), (A) the Borrower shall maintain

the parity Bond Reserve Account in an amount equal to the Reserve Requirement, in

each case in accordance with the provisions of this Agreement and the applicable

Ordinance Documents, and (B) amounts in the Parity Bond Reserve Account shall be
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made available to ensure the timely payment of WIFIA Debt Service and debt service

with respect to the Pari Passu Obligations'

(iÐ Amounts on deposit in the System Accounts shall be held

uninvested or invested in Permitted Investme¡lts. Permitted Investments must mature or

be redeemable at the election of the holder at such times as may be necessary to ensure

that funds will be available within the applicable account to be applied towards the

pulpose for which the applicable account has been established.

(k) Rate CovËnant.

(Ð The Borrower shall at all times establish, maintain and collect rates

and charges foi sewage disposal service that will provide, in each Borrower Fiscal Year,

Net System Revenues in an amount that, together with the interest earned during that

Borrower Fiscal Year on investments of money in the Parity Bond Fund, Parity Bond

Reserve Account and Construction Account, will equal or exceed 1,15 times the amount

required to pay the Annual Parity Debt Service for such Borrower Fiscal Year (the "Rate

Covenant).^ fn" failure to satisfy the Rate Covenant in any Borrower Fiscal Year shall

not constiiute an Event of Default except as otherwise provided in Section 19(a)(x)

(System Events of Default and Remedies - Failure to Satisfy Rate Covenant)'

(ii) If the forecast furnished by the Borrower in the most recent

Updated Financíal Model delivered by the Borrower pursuant to Section 22(a)

dËmonstrates that projected Net System Revenues may be inadequate to satisfy the Rate

Covenant for any Bo.ro*.r Fiscal Year until the Final Maturity Date, or if the Borrower

fails to satisfy the Rate Covenant for the most recently ended Borrower Fiscal Year, the

Borrower strAt 1e¡ within thirty (30) days after request by the WIFIA Lender, engage the
professional Utìtiiy Consultant to review and analyze the operations of the System and

recommend actions regarding revising the rates or changing the methods of operations, or

any other actions to increase the Net System Revenues so as to satisfy the Rate Covenant,

(B) cause the Professional Uiility Consultant to issue its report, including any such

ieóommended actions, no later than ninety (90) days following such engagement, and (C)

either (l) implement the Professional Utility Consultant's recommendation or (2)

undertai<e an ãltemative course of action after demonstrating to the IVIFIA Lender's

satisfaction that an alternative plan will generate an equivalent or greater increase to the

Net System Revenues so as to satisfy the Rate Covenant-

(iii) Notwithstanding Sections Section 15(kxi) and Section ls(kxii)
above, at all tiines, rates and charges for sewage disposal service will be sufficient to

proviáe funds adequate to operate and maintain the System, to make all payments and to

ãstablish and maintain all reserves required by the Ordinance or any other ordinance

authorizing obligations of the Borrower payable from System Revenues, to make up any

defrcit in such payments remaining from prior years and to pay all costs incurred in the

construction orãcquisition of any portion of the Comprehensive Plan that may be ordered

by the Borrower un¿ tb. the paynent of which sewer revenue bonds (or other obligations

payable from System Revenues) are not issued.
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0) Çgupt . In each case to the extent applicable to the System

(including the pioject), ihã borro*er shall, and shall require its contractors and subcontractors at

àll ti"r. with r"rpéct tã the project to, comply ìn all material. respects with all applicable material

federal and State laws, rules, regulations and requirernents, including (i) 40 U.S.C. $$ 3141-

3144, 3146, and 3147 (Davis-Bacon Act Requirements), (ii) 33 U.S.C. $ 3914 (relating to

American iron and steei products), and (iii) all items, as applicable, set forth in Exhibit E

(Compliance with Laws). To ensure such compliance, the Borrower shall include in all contracts

*ith i"rp".t to the project to which the Borrower is a party requirements that its contractor(s)

shall coàply with applicable federal laws, rules, regulations,.and requirements set forth in this

Section t^s(i) an¿ toitow applicable federal guidance, and shall require that the contractor(s)

incorporate'in all subcontiacts (and cause all subcontractors to include in all lower tier

subcóntracts) such terms and conditions as are required to be incorporated therein by applicable

federal laws, rules, regulations and requirements set forth in this Section 15(1). With respect to

the Davis-Bacon Act i.equirements, the Borrower shall insert in fulI in all contracts rolating to

the project to which the Éonower is a party the contract clauses set forth in the Code of Federal

Regulaiions, Title 29 part 5.5, and r"quir" and ensure that its contractor(s) insert such clauses in

all subcontracts with respect to the Project and also a clause requiring all subcontractors to

include these clauses in any lower tier subcontracts with respect to the Project.

(m) Material Obligglìons; Lieqçu The Borrower shall pay its material

obligations poyàuir fr"- syrt"* Ràurn rcs promptly and in accordance with their terms and pay

andãischarge prornptly alliaxes, assessments and goverrtmental charges or levies imposed upon

the System o, opon the System Revenues or other assets of the System, before the same shall

become delinquent or in dãfault, as well as all lawful and material claims for labor, materials and

supplies or other claims which, if unpaid, might give rise to a Lien upon the System or any part

thåieof or on the system Revenues oì th" collateral; pg.gvid'ed that such payment and discharge

shall not be requireâ with respect to any such tax, assessment, charge, levy, claim or Lien so long

as the validity òr amount theieof shall be contested by the Borrower in good faith by appropriate

proceedings änd so long as the Borrower shall have set aside adequate reserves with respect

ihereto in ãccordance wiih and to the extent required by GAAP, applied on a consistent basis.

(n) HPd.F ry.

(i) As a condition to the issuance of any Additional Obligations that

are to bear interes t at a Variable Interest Rate, to the extent that such issuance would

cause the principal amount of all Outstanding Variable Interest Rate Obligations to

exceed twenty percent (20%) of the principal amount of all Outstanding Pari Passu

Obligations and S.,Uotdinated Obligations, the Borrower shall enter into a Qualified
Hedle with respect to such Additional Obligations and shall maintain such Qualified
Hedle in place until the earliest to occur of (i) the date on which such Additional

Oblilations no longer bear interest at a Variable Interest Rate, (ii) the date on which the

aggrégate principai amount of all Outstanding Variable Interest Rate Obligations no

l"-tig.i 
"xðeeds 

twenty percent (20%) of the aggregate principal amount of all

Ouì"standing pari Passu óbligations and Subordinated Obligations, (iii) the date such

Additional-Obligations have been repaid in full in cash and (iv) the Final Maturity Date.

Each such eualified Hedge must have an aggregate stated notional amount of at least

ninety-eight percent (g}W and not more than one hundred two percent (102%) of the
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aggregate principal amount of such Additional Obligations projected to be Outstanding

until the earliest to occur of (w) the date on which such Additional Obligations no longer

bear interest at a Variable Interest Rate, (x) the date on which the aggregate principal

amount of all Outstanding Variable Interest Rate Obligations no longer exceeds twenty

percent (20%) of the aggregate principal amount of all Outstanding Pari Passu

bbligations and Subordinated Obligations, (y) the date such Additional Obligations have

beenlepaid in full in cash and (z) the Final Maturity Date. Each such Qualified Hedge

shall háve a payment profile that is reasonably consistent with the expected draw and

repaynent schedule of such Additional Obligations, Each such Qualified Hedge shall

have a stated maturity or termination date not earlier than the earliest to occur of (A) the

date on which such Additional Obligations no longer bear interest at a Variable Interest

Rate, (B) the date on which the aggregate principal amount of all Outstanding Variable

Interest Rate Obligations no longer exceeds twenty percent (20%) of the aggregale

principal amount of all Outstanding Pari Passu Obligations and Subordinated
^OUtigãtionr, 

(C) the date such Additional Obligations have been repaid in full in cash and

(D) the Final Maturity Date.

(ii) Each Qualified Hedge required under this Section i5(n) shall

provide for a fixed interest rate resulting in fixed paynent amounts payable by the
^Boro*., 

to the Qualified Hedge Provider. The Borrower's obligations to pay Hedging

Obligations and Hedging Termination Obligations, in each case pertaining to any

Additional Obligations, shall be from the sources and in the priority specified in the

Ordinance Documents. The Borrower shall ensure that, as of the date following the

termination date of any Qualified Hedge required under this Section 15(n) that for any

reason terminates before the earliest to occur of (i) the maturity date of the Variable

Interest Rate Obligations subject to such Qualified Hedge, (ii) the date on which the

aggregate principal amount of all Outstanding Variable Interest Rate Obligations no

fongei exðeeds twenty percent (20%) of the aggregate principal amount of all

Outstanding Pari Passu Obligations and Subordinated Obligations and (iii) the Final

Maturity Oãte, 1a¡ a new Qualified Hedge is in full force and effect or (B) the Variable

Interest Rate Obligations have been converted to a fixed rate, in each case in accordance

with this Agreement and the Ordinance Documents.

(iii) The Borrower shall neither terminate (other than Permitted

Hedging Terminations), transfer, nor consent to any transfer (other than to a Qualified
Hedge Þrovider) of any existing Qualified Hedge required under this Section l5(n)

without the WIFIA Lender's prior written consent as long as the Borrower is required to

maintain a Qualified Hedge pursuant to this Agreement.

(iv) With respect to any Qualified Hedge required under this Section

15(n), if at any time a Hedging Bank no longer satisfies the requirements for a Qualified
Hedge providôr, the Bonower shall, within ten (10) days (or such lesser number of days

required by the applicable Hedging Agreement, including any credit support annex

thereto) aftêr the ¿átè on which such Hedging Bank failed to qualify as a Qualifiecl Hedge
provider, either (A) cash collateralize the mark-to-market value of the Hedging

Termination Obligations (in accordance with the credit support annex or similar

requirements of the applicable Hedging Agreement) or provide a guarantee for such

NYDOCS02/l 140608.6 46



15115

amount from an entity with an Acceptable Credit Rating, or (B) cause such disqualified

Hedging Bank to be replaced by a Qualified Hedge Provider, whether by means of a

transfer of the disqualified Hedging Bank's Hedging Agreement to a Qualified Hedge

Provider or by means of a termination of such disqualifred Hedging Bank's Hedging

Agreement and replacement thereof by a Hedging Agreement with a Qualified Hedge

Provider on terms and conditions that satisfy the requirements of this Section 15(n)

(Affirmative Covenants - Hedging); orovided, that if the disqualified Hedging Bank's

highest credit rating from any Nationally Recognized Rating Agency is less than 'A-',
'43' or the equivalent, clause (A) shall not apply and the Borrower shall be required to

cause such disqualified Hedging Bank to be replaced by a Qualified Hedge Provider

pursuant to clause (B).

(o) SAM Rçgistfation. The Borrower shall (i) obtain and maintain an active

registration status with the federal System for Award Management (www.SAM.gov) (or any

successor system or registry) prior to the Effective Date and provide such registration

information to the WIFIA Lender and (ii) within sixty (60) days prior to each anniversary of the

Effective Date, provide to the WIFIA Lender evidence of such active registration status with no

active exclusions reflected in such registration, in each case until the Final Maturity Date or to

such earlier date as all amounts due or to become due to the WIFIA Lender under this

Agreement have been irrevocably paid in full in cash.

(p) ,Þ-UNS Nurnbei:. The Borrower shall obtain from Dun & Bradstreet (or a
successor entity) aDataUniversal Numbering System Number (a "DUNS Number") prior to the

Effective Date and provide such number to the WIFIA Lender and (ii) within sixty (60) days

prior to each anniversary of the Effective Date, provide to the WIFIA Lender evidence of the

continuing effectiveness of such DUNS Number, in each case until the Final Maturity Date or to

such earlier date as all amounts due or to become due to the WIFIA Lender under this

Agreement have been irrevocably paid in full in cash'

(q) Events of þss: Loss Procoeds": If an Event of Loss occurs with respect to

the Project or any part thereol the Borrower (i) shall diligently pursue all of its rights to

compensation against all relevant insurers, reinsurers and Govemmental Authorities, as

applicable, in respect of such Event of Loss and (ii) to the extent the Borrower does not apply

Ñ"t Loss Proceeds in respect of such Event of Loss to repair, teconstntct, reinstate, restore and/or

replace the portion of the Project in respect of which the applicable Net Loss Proceeds were

received, shall apply such Net Loss Proceeds within one hundred eighty (180) days after receipt

thereof to the prepayment of the WIFIA Loan in accordance with Sectionl0 (Prepayment)'

(r) Immunity. To the fullest extent permitted by applicable law, the Borrower

agrees that it will not assert any immunity (and, to the fullest extent permitted by applicable law,

hãreby waives any such immunity) it may have as a governmental entity from lawsuits, other

actions and claims, and any judgments with respect to the enforcement of any of the obligations

of the Borrower under this Agreement or any other WIFIA Loan Document.

Section 16. IlEgative'ÇOvenents, The Borrower covenants and agrees as follows until

the date the WIFIA Bond and all of the obligations of the Borrower under this Agreement (other

than contingent indemnity obligations) are irevocably paid in full in cash and the WIFiA Lender
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no longer has any commitment to make disbursements to the Borrolver, unless the WIFIA

Lender waives compliance in writing:

(a) lndeþ!¡idqçss,

(ì) The Borrower covenants that it shall not issue Additional

Obligations unless the conditions described in this Section 16(a)(i) are satisfied.

(A) SddiiiOqal Fari Psfsu OltliA${ops. The Borrower will not issue

Additional Pari Passu Obligations unless the following provisions are satisfied:

(1) The issuance of the proposed Additional Pari Passu

Obligations is for the pu{pose of: (x) acquiring, constructing and installing any portion of
the 

-Comprehensive 
Plan; (y) acquiring, constructing ancl installing any necessary

renewals or replacements of the System; or (z) refunding or purchasing and retiring at or

prior to their maturity any Outstanding Obligations of the Borrower payable from System

Revenues.

(2) At the time of the issuance of any Additional Pari Passu

Obligations there is no deficiency in the Parity Bond Fund or any account therein.

(3) Each ordinance providing for the issuance of any

Additional Pari Passu Obligations that are refunding bonds must require that all money

held in any fund or account of the Borrower created for the purpose of paying the

principal oi and interest on the bonds being refunded either be used to pay the principal

óf and interest on such bonds or be transfered or paid into the Parity Bond Fund,

(4) Each ordinance providing for the issuance of Additional
pari passu Obligations must provide for the payment of the principal thereof and interest

thereon out of the Parity Bond Fund. The Aclditional Pari Passu Obligations may bear

such date of issue, interest payment dates, and principal payment dates, and may mature

in such year or years as the Metropolitan King County Council provides. Each such

ordinance will fuither provide that upon the issuance of any Additional Pari Passu

Obligatio¡s, the Borrower will pay into the Parity Bond Reserve Account an amount that

will be sufficient to satisfy the Reserve Requirement then applicable or provide Qualified
Insurance or a Qualified Letter of Credit to satisfy the Reserve Requirement,

(5) At the time of the issuance of any Additional Pari Passu

Obligations, the Borrower must have on file and shall deliver to the WIFIA Lender a

certificate from a Professional Utility Consultant (the certificate may not be dated more

than 90 days prior to the date of delivery of such Additional Pari Passu Obligations)

showing ttrât in his or her professional opinion the "annual income available for debt

service on parity Bonds" for each year during the life of such Additional Pari Passu

Obligations shall be at least equal to 1.25 times the amount required in each such year to

poy iit" Annual Parity Debt Service for such year. Such "annual income available for

àett s"wi"e on Parity Bonds" must be determined as follows for each year following the

proposed date of issue of such Additional Pari Passu obligations:
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(a) The System Revenues must be determined for a

period of any 12 consecutive months out of the 18 months immediately preceding the

delivery of the Additional Pari Passu Obligations being issued.

(b) Such System Revenues may be adjusted to give

effect on a l2-month basis to the rates in effect on the date of such certificate.

(c) If there were any Customers added to the System

during such l2-month period or thereafter and prior to the date of the Professional Utility
Consultant's certificate, such System Revenues may be further adjusted on the basis that

added Customers were Customers of the System during the entire 12-month period.

(d) There will be deducted from such System Revenues

the amount expended for Operations and Maintenance Expenses during such l2-month

period.

(e) For each year following the proposed date of
issuance of such Additional Pari Passu Obligations, the Professional Utility Consultant

may add to the annual System Revenues determined in subsection Section

t6(aXiXnX5)(a) through Section t6(aXù(AX5Xd) of this Section an estimate of the

income to be received in each such year from the investment of money in the Parity Bond

Fund and any account therein, and the Construction Account, which is to be determined

by and in the sole discretion of a firm of nationally recognized financial consultants

selected by the Borower.

(Ð Beginning with the second year following the

proposed date of issue of such Additional Pari Passu Obligations and for each year

thereafter, the Professional Utility Consultant may add to the annual System Revenues

determined in subsection Section 16(aXiXAX5)(a) through Section 16(aXiXeX5)(e) of
this Section his or her estimate of any additional annual System Revenues to be received

from anticipated growth in the nurnber of Customers within the area served by the

System on the date of such certificate, after deducting therefrom any increased

Operations and Maintenance Expenses estimated to be incurred as a result of such

growth; pJ$fËçd., that the Professional Utility Consultant's estimate of the number of
Óustomers served may not assume growth of more than % of 1o/o over and above the

number of Customers served or estimated to be served during the precedingyear.

(g) If extensions of or additions to the System are in the

process of construction at the time of such certificate, or if the proceeds of the Additional

Þari Passu Obligations being issued are to be used to acquire or construct extensions of or

adclitio¡s to the System, there may be added to the annual net System Revenues as above

determined any revenue not included in subsection Section 16(aXiXAX5)(a) through

Section 16(aXiXAX5)(f) of this Section that will be derived fiom such additions and

extensions after deducting therefrom the estimated additional Operations and

Maintenance Expenses to be incurred as a result of such additions and extensions;

üggidd, that such estimated annual Systern Revenues will be based :upon 75Yo of any

ästimated Customer growth in the four years following the first fuIl year in which such
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additional System Revenues are to be collected and thereafter the estimated Customer

growth may not exceed Yo of l% per year over and above such reduced estimate.'

(6) Instead ofthe certificate described in subsection (5) ofthis
Section, the Borrower may elect to have on file and deliver to the WIFIA Lender a

certificate of the Finance Director demonstrating that during any 12 consecutive calendar

months out of the immediately preceding 18 calendar months Net System Revenues were

at least equal to 1.25 times the amount required to pay, in each year that such Additional

Pari Passu Obligations would be Outstanding, the Annual Parity Debt Service for such

year. Such certificate shall be substantially in the form attached hereto as Exhibit J
(Form of Pari Passu Obligations Certificate) or otherwise reasonably acceptable to the

WIFIA Lender.

(7) For the purpose of refunding at or prior to their maturity

any Outstanding Parity Bonds or any bonds or other obligations of the Borrower payable

from Systøn Revenues, the Borrower may at any time issue Additional Pari Passu

Obligations without cornplying with the provisions of subsection (5) or (6) of this

Section; prCIv.idoel that the Borrower may not issue Additional Pari Passu Obligations for

such purpôse under this subsection (7) unless the Finance Director certifies that upon the

issuaice-of such Additional Pari Passu Obligations: (a) total debt service required for all
parity Bonds (including the refunding bonds and not including the bonds to be refunded

thereby) will decrease; and (b) the Annual Parity Debt Service for each year that any
parity Éonds (including the refunding bonds and not including the bonds to be refunded

there-by) are then Outstanding will not be increased by more than $5,000 by reason of the

issuanôe of such Additional Pari Passu Obligations. The principal amount of Additional

Pari Passu Obligations issued pursuant to this subsection (7) may include amounts

necessary to pay the principal of the Parity Bonds or other obligations to be refunded,

interest thereon to the date of payment or redernption thereof, any premium payable

thereon upon such pa¡ment or redemption and the costs of issuance of such Additional
pari Passu Obligations, and if a Pa5rment Agreement (as defined in the Ordinance) has

been provided with respect to the obligations to be refunded, may include amounts

,r"."riuty to make the payment of a1l amounts, if any, due and payable by the Borrower

under such Payment Agreement. The proceeds of such Additional Pari Passu Obligations

will be held and applied in such manner as is provided for in the ordinance authorizing

the issuance of thè Parity Bonds or other obligations to be refunded, so that upon the

delivery of such Additional Pari Passu Obligations, the Parity Bonds or other obligations

to be refunded thereby will be deemed no longer Outstanding in accordance with the

ordinance authorizing their issuance,

(8) Nothing contained in this Agteement prevents the

Borrower from issuing Additional Pari Passu Obligations to refund maturing Pari Passu

Obligations for the payment of which money is not othgrwise available.

(B) rtddjtiqnal St¡p-(ïf-d-inqte{l Obli.gâtions. The Borrower will not issue

Additional Subordinated Obligations unless such Additional Subordinated Obligations

are fully subordinated in right of payment and in right of security in the Collateral to

payment of amounts due with respect to the WiFIA Bond, including with respect to
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pa)¡ment from revenues and reserves and payment upon default of the applicable

Obligations.

(ii) Except for Permitted Debt, the Borrower shall not without the prior

written consent'of the WIFiA Lender issue or incur indebtedness of any kind secured by

or payable from all or any portion of the System Revenues; p¡ovide4 that the Bonower

stratt not incur any indebieáness of any kind payable from, secured or supported by the

Collateral, including Permitted Debt, without the prior written consent of the V/IFIA

Lender, while an Event of Default has occurred and is continuing.

(iii) Upon the incurrence of Permitted Debt described in clauses (c) or

(d) of the definìtion thereot the Bonower shall provide to the V/IFIA Lender a certificate

ìiÁn"¿ by the Borrower's Authorized Representative, (A) specifying the closing date with

reãpect to such indebtedness and (B) demonstrating to the WIFIA Lender's satisfaction

that such proposed indebtedness is authorized pursuant to this Section lò@) (Negattve

Covenanti - indebtedness) and satisfies the applicable requirements under the deänitions

of ,opermitted Debt" and "Additional Pari Passu Obligations" or "Additional

Subordinated Obligations," âs applicable.

(Ð To the extent any Permitted Debt consists of Tender Option

Obligations thaì are subject to tender for purchase at the option ofthe purchaser thereof

on lÃs than thirty (30) days' notice, either: (A) such Tender Option Obligations must

have an Investment Grade Rating assigned by each Nationally Recognized Rating

Agency that at the time of issuance of such Tender Option Obligations provides a rating

oñ f u.ity Bonds at the request of the Borrower; or (B) the Borrower must maintain a

Credit Fãcility that will pày any amounts payable by the Borrowq in respect of such

Tender Option Obligations that are tendered or deemed tendered for purchase and not

remarketed.

(b) No Lien Extinguishment or Adverse Amendmçntq'

(i) The Borrower shall not, and shall not permit any Person to,

without the prioi written consent of the WIFIA Lender, either (A) extinguish or impair

the Liens on th" Collateral granted pursuant to the Ordinance, (B) amend, modify or

supplement any Related Document in a manner that could adversely affect the WIFIA

I-en¿er (i1 the WIFIA Lender's determination) in connection with the VIIFIA Loan or

which could reasonably be expected to have a Material Adverse Effect (in the WIFIA

Lender's determination), (C) waive or permit a waiver of any provision of any Related

Document in a manner that could adversely affect the WIFIA Lender (in the WIFIA

Lender's determination) in connection with the WIFIA Loan or which could reasonably

be expected to have a Material Adverse Effect (in the WIFIA Lender's determination),

(D) assign, terminate or replace any WIFIA Loan Document, (E) assign, tenninate or

ì"ptu"" a:ny Related Document (other than any WIFIA Loan Document) in a manner that

could advãrsely affect the WIFIA Lender (in the WIFIA Lender's determination) in

connection wiih the WIFIA Loan or which could reasonably be expected to have a

Material Adverse Effect (in the WIFIA Lender's determination) (subject to Section

20(a)(ii) (Defautt under Príncipal Project Contracts) or (F) provide in any Ordinance
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Document, or in any other financing document with respect to any Pari Passu

Obligations, that the holders of such Pari Passu Obligations may accelerate such

Obligations, or require the rnandatory prepayment in fulI thereo{ in the case of any

breach or event of default thereunder, unless the WIFIA Lender is concurrently provided,

pursuant to an amendment to this Agreement, with such acceleration or mandatory

prepayment right with respect to the V/iFIA Loan. Except as otherwise agteed by the

Wifú Lendei in writing, the Borrower will provide to the WIFIA Lender (x) copies of
any proposed amendments, modifications, replacements of, or supplements to any

Related Document at least thirty (30) days prior to the effective date thereof and (y)

complete, correct and fully executed copies of any amendment, modification or

supplement to any Related Document within five (5) Business Days after execution

thereof,

(iÐ The WIFIA Lender acknowledges that, pursuant to Section 34 of
the Ordinance (Supplemental Ordinances), the Borrower has reserved the right to adopt

Supplemental Ordinances from time to time in accordance with the provisions thereof,

and notwithstanding the provisions of Section 16(b)(i):

(A) the WIFIA lender consents to the adoption by the Borrower of
Supplemental Ordinances adopted in accordance with the provisions of Section 34 of the

Ordinance (Supplemental Ordinanc¿s); plgvldgd that, \¡iithout the prior written consent of
the WIFIA Lender, the Borrower will noi adopt any Supplemental Ordinance that (l)
amends Section 72.A. of the Ordinance (Pledge of Sewer Revenues - Parity Bonds),

Section 14 of the Ordinance (Sewer Revenue Priorities of Payment), Section 17.4' of the

Ordinance (Rate Covenants - Parity Bonds) or Section 23 of the Ordinance (Future

. parity Bonds) or (2) disproportionately ancl adversely affects the WIFIA Lender as

compared to any other Parity Bondowner; Þ,r,qv.,r d, fui1her, that the WIFIA Lender shall

be dãemed to have consented to any such proposed amendment so long as the Borrower

shall have provided the WIFIA Lender with thirty (30) Business Days' advance written

notice of such proposed amendment, together with the draft thereol and the ÏVIFIA
Lender shall nothave objected in writing to such proposed amendment within such thirty
(30) Business DaY Period; and

(B) the WIFIA Lender consents to the adoption by the Borrower of
Supplemental Ordinances described in Section 34.C. of the Ordinance (Supplemental

oidinances - Amendments Deemed Approved by Parity Bondowners).

(c) lrlo Fr:ehibited LietS. Except for Permitted Liens, the Bonower shall not

create, incur, assume or permit to exist any Lien on the Project, the Collateral, the System

Revenues, or the Borrower's respective rights therein. The Borrower shall not collaterally assign

any of its rights under or pursuant to any Principal Project Contract and shall not permit a Lien to

enôumber the Borrower's rights or privileges under any Principal Project Contract, unless

pursuant to the Ordinance Documents in favor of the Secured Parties'

(d) ,RççHcted PayÍneufs. and Transfers. The Borrower shall not permit

System Revenues or other assets of the System, or any funds in any accounts held under the

Ordittun"" or in any other fund or account held by or on behalf of the Borrower in respect of the
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System, to be paid or transferred or otherwise applied for purposes other than ownership,

operation or maintenance of the System, except with the consent of the WIFIA Lender, which

consent shall be in the WIFIA Lender's sole discretion.

(e) No Frohihited Sale . The Borrower will not sell or

voluntarily dispose of all of the operating properties of the System unless provision is made for
payment into the Parity Bond Fund of a sum sufficient to pay in full in cash the principal of and

interest on all Outstanding Parity Bonds in accordance with the terms thereof. In addition, the

Borrower will not sell or voluntarily dispose of any part of the operating properties of the System

(including the Project) unless provision is made for payment into the Parity Bond Fund of an

amount that will bear at least the same proportion to the amount of the Outstanding Parity Bonds

as the estirnated amount of any resulting reduction in System Revenues for the twelve (12)

months following such sale or disposition bears to the System Revenues that would have been

realized if such sale or disposition had not been made. Such estimates must be made by a

Professional Utility Consultant, Any money so paid into the Parity Bond Fund must be used to

retire Outstanding Parity Bonds as provided in the Ordinance at the earliest possible date.

Notwithstanding the foregoing, the Borrower may sell or otherwise dispose of any of the works,

plant, properties and facilities of the System or any real or personal property comprising a part of
the System (i) with a value of less than five percent (5%) of the net utility plant of the System or

(ii) that have become unserviceable, inadequate, obsolete or unfit to be usetl in the operation of
the System, or no longer necessary, material to or useful in such operation, in each case without
making any deposit into the Parity Bond Fund,

(Ð Ft-gpql TeAt. The Borrower shall not at any time adopt any fiscal year

other than the Borrower Fiscal Year, except with'thirty (30) days' prior written notice to the

WIFIA Lender.

(g) No Defe".a_q?"Írce... of.. WIFIA Boqd. The Borrower shall not defease the

WIFIA Bond pursuant to the Ordinance or otherwise without the prior written consent of the

WIFIA Lender.

(h) OFAC Compliancq. The Bon'ower shall not (i) violate (A) any applicable

anti-money laundering laws, including those contained in the Bank Secrecy Act and the Patriot

Act, (B) any applicable economic sanction laws administered by OFAC or by the United States

Department of State, or (C) any applicable anti-drug trafficking, anti-tenorism, or anti-comrption

laws, civil or criminal; or (ii) be a Person (A) that is charged with, or that has received notice

from a Govemmental Authority that it is under investigation for, any violation of any such laws,

(B) that is convicted of any violation of, is subject to civil or crirninal penalties pursuant to, has

any of its property seized or forfeited under, or enters into any agreement with the Government

or a state or local govemment related to violations of, any such laws, (C) that is named on the list

of "specially Designated Nationals and Blocked Persons" maintained by OFAC (or any

successor Govemment office or list), or any similar list rnaintained by the United States

Department of State (or any successor Government office or list), (D) with whom any U.S.

Person (as defined in the applicable OFAC regulations) is prohibited from transacting business

of the type contemplated by this Agreement and the other Related Documents under any other

applicable law, (E) that is owned, Controlled by, or affiliated with any Person identified in clause

(A), (B), (C) or (D) of this clause (ii), or (F) that is in violation of any obligation to maintain
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appropriate internal controls as required by the goveming laws of the jur:isdiction of such Person

as are necessary to ensure compliance with the economic sanctions, anti-money laundering and

anti-comrption laws of the United States of America and the jurisdiction where the Person

resides, is dorniciled or has its principal place of business.

(i) Hedgjnq. Other than interest rate hedging transactions expressly permitted

hereunder, the Borrower shall not enter into any swap or hedging transaction, including inflation
indexed swap transactions, "cap" oÍ "collar" transactions, futures, commodity swap transactions,

cu11ency swap transactions, or any other hedging transaction, in each case to the extent secured

by or payable from all or any portion of the System Revenues, without the prior written consent

of the WIFIA Lender.

Section 17. IndemnifipAtion" The Borrower shall, to the extent permitted by law,

indemnify the WIFIA Lender and any official, employee, agent or representative of the WIFIA
Lender (each such Person being herein referred to as an "Indemnitee") against, and hold each

Indemnitee harmless from, any and all losses, claims, damages, liabilities, fines, penalties, costs

and expenses (including the fees, charges and disbursements of any counsel for any Indemnitee

and thé costs of environmental remediation), whether known, unknown, contingent or otherwise,

incurred by or asserted against any Indemnitee arising out of, in connection with, or as a result of
(a) the execution, delively and performance of this Agreement or any of the other Related

Documents, (b) the WIFIA Loan or the use of the proceeds thereof, or (c) the violation of any

law, rule, regulation, order, decree, judgment or administrative decision relating to the

environrnent, the preservation or reclamation of natural resources, the management, release or
threatened release of any hazardous material or to health and safety matters, in each case arising

out of or in direct relation to the Project; pfS:vicled that such indemnity shall not, as to any

Indemnitee, be available to the extent that such losses, claims, damages, liabilities, fines,

penalties, costs or related expenses are determined by a court of competent jurisdiction by final
ãnd nonappealable judgment to have resulted from the gross negligence or willful misconduct of
such Indemnitee. In case any action or proceeding is brought against an Indemnitee by reason of
any claim with respect to which such Indemnitee is entitled to indemnification hereunder, the

Borrower shall be entitled, at its expense, to participate in the defense thereof;.pfgVidgú that such

Indemnitee shall have the right to retain its own counsel, at the Borrower's expense, and such

participation by the Borrower in the defense thereof shall not release the Borrower of any

tiuUitity that it may have to such Indemnitee. Any Indemnitee against whorn any indemnity

claim contemplated in this Section 17 Qndemnification) is made shall be entitled, after

consultation with the Borrower and upon consultation with legal counsel wherein such

Indemnitee is aclvised that such indemnity claim is meritorious, to compromise or settle any such

indemnity claim. Any such compromise or settlement shall be binding upon the Borrower for
purposes of this Section 77 (Indemnffication). Nothingherein shall be construed as awaiver of
ãny legal immunity that may be available to any Indemnitee. To the extent permitted by

applicable law, neither the Borrower nor the WIFIA Lender shall assert, and each of the

B*o*"r and the WIFIA Lender hereby waives, any claim against any Indemnitee or the

Bon-ower, respectively, on any theory of liability, for special, indirect, consequential or punitive

damages (as opposed to direct or actual damages) arising out of, in connection with, or as a result

of, this Agreement, any of the other Related Documents, the other transactions conternplated

hereby and thereby, the WIFIA Loan or the use of the proceeds thereof; pfqy.,idei that nothing in
this sentence shall limit the Borrower's indemnity obligations to the extent such damages are
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i'cluded in any third party claim in connection with which an Indemnitee is entitled to

indernnification hereunder. All amounts due to any Indemnitee under this Section 17

(Indemnifi.cation) shall be payable promptly upon demand therefor. The obligations of the

Èo..o*o under this Section l7 (Indemnification) shall survive the payment or prepayment in

full or transfer of the WIFIA Bond, the enforcement of any provision of this Agreement or the

other Related Documents, any amendments, waivers (other than amendments or waivers in

writing with respect to this Section 17 (Indemnification)) or consents in respect hereof or thereof,

any Eient of Dófault, and any workout, restructuring or similar affangement of the obligations of
the Borrower hereunder or thereunder.

Section 18. Sale of W,LFIA_Iroan. The WIFIA Lender shall not sell the V/IFIA Loan at

any time prior to the Slbstantiál Completion Date. After such date, the WIFIA Lender may sell

the WIFIA Loan to another entity or reoffer the WIFIA Loan into the capital markets only in

accordance with the provisions of this Section 18 (Sale of WIFIA Loan). Such sale or reoffering

shall be on such tenns as the WIFIA Lender shall deem advisable, However, in making such

sale or reoffering the WIFIA Lender shall not change the terms and conditions of the WIFIA

Loan without the prior written consent of the Borrower in accordance with Section 3 i
(Amendments and Waivers). The WIFIA Lender shall provide, at least sixty (60) days prior to

àny sale or reoffering of the WIFIA Loan, written notice to the Borrower of the WIFIA Lender's

intention to consummate such a sale or reoffering;' that no such notice shall be required

during the continuation of any Event of Default. The provision of any notice pursuant to this

Sectiãn ß gale of WIFIA Loan) shall not (x) obligate the WIFiA Lendel to sell or (y) provide

the Borrower with any rights or remedies in the event the WIFIA Lender, for any reason, does

not sell the'WIFIA Loan.

Section 19. $y,$Jem Eveqfg9fDefkult and Reqedi.es'

(a) A "system Event of Default" shall exist under this Agreement if any of
the following occurs:

(i) Eqy'ln$üt Ïi'ffiål.t. The Borrower shall fail to pay any of the

principal u*ount of or interest on the WIFIA Loan (including 'WIFIA Debt Service

iequired to have been paid pursuant to the provisions of Section 9 (Payment of Principal

on'd Int"r"rt)) when and as the payment thereof shall be required under this Agreement or

the WIFIA Bond or on the Final Maturity Date (each such failure, a "Payment Default").

(iÐ Çççenaqi Def.&i¡lt. The Borrower shall fail to observe or perform

any covenant, agreement or obligation of the Borrower under this Agreement, the WIFIA

Bond or any other WIFIA Loan Document (other than in the case of any Payment Default

or any project Event of Default), and such failure shall not be cured within thirty (30)

days áfter ihe earlier to occur of (A) receipt by the Borrow-er from the WIFIA Lender of
*ritt"n notice thereof or (B) the Borroweros knowledge of such failure; úioyidgd, that if
such failure is capable of cure but cannot reasonably be cured within such thirty (30) day

cure period, then no System Event of Default shall be deemed to have occurred or be

continuing under this Section 19(a)(ii) (System Events of Default and Remedies -
Covenant Defautt), and such thirty (30) day cure period shall be extended by up to one

hundred fifty (150) additional days, if and so long as (x) within such thirty (30) day cure
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period the Borrower shall comfnence actions reasonably designed to cure such failure and

.huil ailig"ntly pursue such actions until such failure is cwed and (y) such failure is cured

within one hundred eighty (180) days after the date specified in either (A) or (B) above,

as applicable,

(iii) Misrepresentation-Þefåült. Any ofthe represontations, waranties

or certifications of the Borrower made in or delivered pursuant to the 'WIFIA Loan

Documents (or in any certificates delivered by the Borower in connection with the

WIFIA Loan Documénts) shall prove to have been false or misleading in any material

respect when made or deemed made (or any representation and warranty that is subject to

a materiality qualifier shall prove to have been false or misleading in any respect);

pyovided ttrat no System Event of Default shall be deemed to have occurred under this

ffirg(aXiii) (Sys¿em Events of Default and Remedies - Misrepresentation Default)

if and so long as (A) such misrepresentation is not intentional, (B) such misrepresentation

is not a misrépresentation in respect of Section l3(h) (Representations and Warranties of
Borrower - Ño Debarment), Section ßf$ (Representations and Warranties of Borrower

Compliance with Federal Requirements), Section 13(p) (Representations and

Warraities of Boftower OFAC; Anti-Corruption Laws) and Section 13(cc)

(Representations qnd 'Warranties of Borrower - Patriot Act), (C) in the reasonable

detôrmination of the WIFIA Lender, such misrepresentation has not had, and would not

reasonably be expected to result in, a Material Adverse Effect, (D) in the reasonable

determination of the WIFIA Lender, the underlying issue giving rise to the

misrepresentation is capable of being cured, (E) the underlying issue giving rise to the

misrepresentation is cured by the Borrower within thirty (30) days after the date on which

the Borrower first became aware (or reasonably should have become aware) of such

misrepresentation, and (F) the Borrower diligently pursues such cure during such thirty

(30) day period.

(iv) AeeeieraÍjpn,pf Pâri Passp ObligatiOns. Any acceleration shall

occur of the maturity of any Pari Passu Obligation, any event or condition occurs that

enables the holder of'any Pari Passu Obligation, or any Person acting on such holder's

behalf, to accelerate the maturity thereof, or any Pari Passu Obligation shall not be paid

in full upon the final maturity thereof.

(v) Cross .,Defa]llt to OrdiÍrallgs Doc"Imentç. Any of the

representations, warïanties or certifications of the Borrower made in or delivered

púrsuant to the Ordinance Documents, or made in or delivered pursuant to, or in respect

òf, uny other documents, including any Sale Motion (the "Other Loan Documents")

under which any Pari Passu Obligation is created or incurred, shall prove to be false or

misleading in any material respect (each an "Other Indebtedness Misrepresentation

Defautt"), or any default shall occur in respect of the perfotmance of any covenant,

ugr""ro"ni or obiigation of the Borower under the Ordinance Documents or the Other

Loan Documents, and such default shall be continuing after the giving of any applicable

notice and the expiration of any applicable grace period specified in the Ordinance

Documents or the Other Loan Documents (as the case may be) with respect to such

default (each an "Other Indebtedness Covenant Default"), and, in the case of any such

Other Indebtedness Misrepresentation Default or Other Indebtedness Covenant Default,
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the Borrower shall have failed to curo such Other Indebtedness Misrepresentation Default

or- Other Indebtedness Covenant Default or to obtain an effective written waiver thereof

in accordance with the terms of such Pari Passu Obligations

(vi) Jrrdgtnehts. One or more judgments (A) for the payment of money

in an aggregate amount in excess of $25,000,000 (inflated annually by CPI) that are

payable froÃ System Revenues and are not otherwise fully covered by insurance (for

*¡i.tr the insuier has acknowledged and not disputed coverage) or (B) that would

reasonably be expected to result in a Material Adverse Effect shall, in either case, be

rendered ägainst ih" Botto*er, and the same shall remain undischarged fol a period of
thirty (30) consecutive days during which time period execution shall not be effectively

stayód, or any action shall be legally taken by a judgment creditor to attach or levy upon

any assets of the System to enforce any such judgment.

(vii) Failure tc Maintain Ëxistence. The Borower shall fail to maintain

its existence as a political subdivision of the State, unless at or prior to the time the

Borrower ceases to exist in such form a successor public agency or governing body has

been created by the State pursuant to a valid and unchallenged State law and has

succeeded to the assets of the Borrower and has assumed all of the obligations of the

Borrower under the WIFIA Loan Documents and the Ordinance Documents.

(viii) Q;epurfe,¡rp,e,sf +,B4trkfi¡Btsy Related ,Eveni. (A) A Bankruptcy

Related Event rhuil o."ot with respect to the Borrower; or (B) a Bankruptcy Related

Event shall occur with respect to any Principal Project Party; providsd that, with respect

to clause (B), no System Event of Default shall be deemed to have occurred or be

continuing if, within one hundred eighty (180) days after the Borrower becomes entitled

to termináte the applicable Principal Project Contract due to such Bankruptcy Related

Event, the Borrower replaces such Principal Project Contract with a replacement

agreement (l) entered into with another Principal Project Party that (I) is of similar or

geater creditworthiness and experience as the Principal Project Party being replaced was

ãt the time the applicable Principal Project Contract was originally executed (or otherwise

reasonably ar""ptubl. to the WIFIA Lender) and (II) is not, at the time of such

replacement, suspended or debarred or subject to a proceeding to suspend or debar from

biãding, proposing or contracting with any federal or state department or agency, (2) on

suUstañtihly thr sa-. terms and conditions as the Principal Project Contract being

replaced (or otherwise reasonably acceptable to the WIFIA Lender) and (3) effective

*ittrin one hundred eighty (180) days after the date of termination of the Principal Project

Contract being replaced.

(ix) Invalidity oT IVIF1A Lp¡n".. Docunents: (A) Any WIFIA Loan

Document ceases to be in fuIl force and effect (other than as a result of the termination

thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable,

the Borrower contests in any manner the validity or enforceability of any WIFIA Loan

Document to which it is a party or denies it has any further liability under any WIFIA

Loan Document to which it is a party, ol purpofts to revoke, terminate or rescind any

WIFIA Loan Document to which it is a party; or (B) any Ordinance Document ceases

(other than as expressly permitted thereunder) to be effective or to grant a valid and
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binding security interest in any material portion of the Collateral other than as a result of
actions or a failure to act by, and within the control of, any Secured Party, and with the

priority purported to be created thereby.

(x) Failurc to Satis$ Rate Çovena,qt. In the case that the Borrower

shall have failed to satisff the Rate Covenant for any Borrower Fiscal Year, the Borrower

shall have failed to regain compliance with the Rate Covenant for the immediately

following Borrower Fiscal Year.

(b) Upon the occuffence of any Bankruptcy Related Event with respect to the

Borrower, all obligations of the WIFIA Lender hereunder with respect to the disbursement of
any undisbursed amounts of the WIFIA Loan shall automatically be deerned terminated.

(c) Whenever any other System Event of Default shall have occurred and be

continuing, the WIFIA Lender, by written notice to the Borrower, may suspend or terminate all

of its obligations hereunder with respect to the disbursement of any undisbursed amounts of the

WIFIA Loan.

(d) 'Whenever any System Event of Default shall have occurred and be

continuing, the WIFIA Lender shall be entitled and empowered to institute any actions or
proceedings at law or in equity for the collection of any sums due and unpaid hereunder or under

the WIFIA Bond or the other WIFIA Loan Documents, and may prosecute any such judgment or
final decree against the Bonower and collect in the manner provided by law out of the property

of the Borrower the moneys adjudged or decreed to be payable, and the WIFIA Lender shall

have all of the rights and remedies of a creditor with respect thereto, and may take such other

actions at law or in equity âs may appear necessary or desirable to collect all amounts payable by
Borrower under this Agreement, the WIFIA Bond or the other WIFIA Loan Documents then due

and thereafter to become due, or, subject, in the case of the Ordinance Documents, to the

provisions of Section 21 of the Ordinance (Trusteefor Registered Owners of Parity Bonds) and

Section 22 of the Ordinance (Events of Defaultþr Parity Bonds; Powers and Duties of Trustee),

to enforce performance and observance of any other obligation, agreement or covenant of the

Bomower under this Agreement, the WIFIA Bond or the other WIFIA Loan Documents,

(e) Whenever any System Event of Default shall have occurred and be

continuing, the WIFIA Lender shall be entitled and empowered to bring a writ of mandamus

action against the Borrower and its officials seeking the transfer of the amounts then on deposit

in the Systern Accounts, and the transfer of all amounts required to be deposited into such

accounts pursuant to the terms of the Ordinance from and after the date of such initial transfer, to

(i) the Trustee (if any) appointed under the Ordinance for application to the payment, on a pro

rata basis, of all Outstanding Parity Bonds, including the V/IFIA Bond, or (ii) the WIFIA Lender

for application to the payment (as applicable, on a pro rata basis with the other Parity

Bondowners) of the Outstanding WIFIA Loan Balance.

(Ð 'Whenever any System Event of Default shall have occurred and be

continuing, the WIFIA Lender may suspend or debar the Borrower from fi,lrther participation in
any Government program administered by the WIFIA Lender and to notify other departments

and agencies ofsuch default.
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(g) Whenever a Payment Default shall occur and be continuing, the Default

Rate provisions of Section 6 (Interest Rate) shall apply.

(h) No action taken pursuant to this Section 79 (System Events of Defoult and

Remedies) shall relieve Borrower from its obligations pursuant to this Agreement, the WIFIA
Bond or the other V/IFIA Loan Documents, all of which shall survive any such action.

Section 20. Project Events of Default and Rennedies

(a) A "Project Event of Default" shall exist under this Agreement if any of
the folJowing occurs:

(i) Devêlop¡Ttorit Defaült. A Development Default shall occur.

(ii) Defa:rlt Under Principal Project Co.ntracjs. The Borrower shall

default in the timely performance of any covenant, agreement or obligation under any

Principal Project Contract (unless in any case such default could not reasonably be

expected to have a Material Adverse Effect), and the Borrower shall have failed to cure

such default or to obtain an effective written waiver or revocation thereof prior to the

expiration of the applicable grace period specified in any such Principal Project Contract.

(iiÐ T.enrinatiql¡ Under PrinpiÞ*l .P:r-oippt e.CI¡i$acts, Any Principal

Project Contract shall be terminated prior to its scheduled expiration, and the Borrower

shall have failed to obtain an effective revocation of such termination; provid.ed that no

Project Event of Default shall be deemed to have occurred or be continuing under this

clause (iiÐ if the Borrower replaces such Principal Project Contract with a replacernent

agreement (1) entered into with another Principal Project Party that (I) is of similar or
greater creditworthiness and experience as the Principal Project Party being replaced was

at the time the applicable Principal Project Contract was originally executed (or otherwise

reasonably acceptable to the WIFIA Lender) and (II) is not, at the time of such

replacement, suspended or debarred or subject to a proceeding to suspend or debar from
bidding, proposing or contracting with any federal or state department or agency, (2) on

substantially the same terms and conditions as the Principal Project Contract being

replaced (or otherwise reasonably acceptable to the WIFIA Lender) and (3) effective

within one hundred eighty (180) days after the date of termination of the Principal Project

Contract being replaced.

(iv) P.roicqt,Abaadp¡mont, The Borrower shall abandon the Project.

(v) Cessation of Proiect Operations. After the Substantial Cornpletion

Date, operation of the Project shall cease for a continuous period of not less than one

hundred eighty (i80) days unless such cessation ofoperations shall occur byreason ofan
Uncontrollable Force that is not due to the fault of the Borrower (and which the Borrower

could not reasonably have avoided or mitigated)'

(b) Whenever any Project Event of Defauit shall have occurred and be

continuing, the WIFIA Lender may suspend or terminate all of its obligations hereunder with
respect to the disbursement of any undisbursed amounts of the WIFIA Loan. In addition,
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whenever any Project Event of Default shall have occurred and be continuing, (i) the WIFiA
Lender may exercise any right or remedy set forth in Section 19(d), 19(e) or 19(f) (System Events

of Default and Remedies) and (ii) in the case of any Project Event of Default arising from

u-buttdon "rt 
of the Project, the Default Rate provisions of Section 6 (Interest Àale) shall apply'

Section 21. Accountins and Audit Procedures: Inspçctions: Repods and Records.

(a) S)¡stem-Related Acc.luntjng ar.rd Audit Proqedu.rpsi 
:

(Ð The Borrower shall establish fiscal controls and accounting

procedures sufficient to assure proper accounting for all System Revenues, operating

expenses, capital expenses, depreciation, reserves, debt issued and outstanding and debt

payments. The Borrower shall use accounting, audit and fiscal procedures conforming to

GAAP.

(iÐ The Borrower shall provide to the WIFIA Lender, promptly after

the receipt thereof copies of (i) final ratings and any notices, reports or other written

materials (other than those that are ministerial in nature) received from any Nationally

Recognized Rating Agency that has provided at the request of the Borrower, or is being

r"q.rest.d by the Borrower to provide, a rzting with respect to any Pari Passu Obligation

anã (iÐ all notices and other written communications, other than those that are non-

substantive or ministerial in nature, received by the Borrower from the Owner of any Pari

Passu Obligation or any trustee acting on behalf of such Owner.

(iiÐ Within 30 days after the issuance of any Pari Passu Obligation, the

Borrower shall provide to the WIFIA Lender a transcript of proceedings for such Pari
passu Obligation, which transcript shall include any offrcial statement or disclosure

docurnent that accompanied the sale or issuance of such Pari Passu Obligation.

(iv) The Borrower shall provide the WIFIA Lender within five (5)

Business Days any notices or financial information relatirig to Pari Passu Obligations that

the Borrower sends to the Municipal Securities Rulernaking Board.

(b) Pro,iect-Relatgd Accorurtinq and Audît P¡ûcedure$ Inspeqtions: R.e¡),Qfts

and Rgcords.

(Ð The Borrower shall establish fiscal controls and accounting

prosedures suffrcient to assure proper accounting for all Project-related costs, WIFIA
Loan requisitions submitted, WIFIA Loan proceeds received, payments made by the

Borrowei with regard to the Project and other sources of funding for the Project

(including amounts paid from such sources for Project costs so that audits may be

performed to ensure compliance with and enforcement of this Agreement). The

borto*"r shall use accounting, audit and fiscal procedures conforming to GAAP,

including, with respect to the WIFIA Loan, accounting of principal and interest

payments, disbursements, prepaynents and calculation of interest and principal amounts

Outstanding.
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(iÐ Within five (5) years after the Substantial Completion Date, or

upon the occuffence of an Event of Default, the WIFIA Lender shall have the right, upon

reasonable prior notice, to visit and inspect any portion of the Project, to examine books

of account and records of the Borrower relating to the Project, to make copies and

extracts therefrorn at the Borrower's expense, and to discuss the Borrower's affairs,

finances and accounts relating to the Project with, and to be advised as to the same by, its

officers and employees and its independent public accountants (and by this provision the

Borrower irrevocably authorizes its iirdependent public accountants to discuss with the

WIFIA Lender the affairs, finances and accounts of the Borrower, it being understood

that nothing contained in this Section 21(b) ('Accounting and Audit Procedures;

Inspections; Reports and Records - Project-Related Accounting and Audit Procedures;

Inspections; Reports and Records) is intended to confer any right to exclude any such

representative from such discussions), all at such reasonable times and intervals as the

WIFIA Lender may request. The WIFIA Lender will give the Borrower prior notice of
its intent to have such discussions with its independent public accountants. The Borrower
ag¡ees to pay all out-of-pocket expenses incurred by the WIFIA Lender in connection

with the WIFIA Lender's exercise of its rights under this Section 2l(b) (Accounting and

Audit Procedures; Inspections; Reports and Records - Proiect-Related Accounting and

Audit Procedures; Inspections; Reports and Records) at any time when an Event of
Default shall have occurred and be continuing.

(iii) The Borrower shall maintain and retain all files relating to the

Project and the V/IFIA Loan until five (5) years after the later of the date on which (i) all
rights and duties under this Agreement and under the WIFIA Bond (including payments)

have been fulfilled and arty required audits have been performed and (ii) any litigation
relating to the Project, the WIFIA Loan or this Agreernent is finally resolved or, if the

WIFIA Lender has reasonable cause to extend such date, a date to be mutually agreed

upon by the WIFIA Lender and the Borrower. The Borrower shall provide to the V/IFIA
Lender in a timely manner all records and documentation relgting to the Project that the

WIFIA Lender may reasonably request from time to time.

(iv) The Borrower shall have a single or program-specific audit

conducted in accordance with 2 C,F.R, Part 20A Subpart F and 3l U,S,C. $ 7502 in 2018

and annually ,thereafter, except to the extent biennial audits are permitted for the

Borrower pursuant to 2 C.F.R. $ 200.504 and 3l U.S.C. $7502(b). Upon reasonable

notice, the Borrower shall cooperate fully in the conduct of any periodic or compliance

audits conducted by the WIFIA Lender, or designees thereof, pursuant to 31 U.S.C,

$ 7503(b) and shall provide full access to any books, documents, papers or other records

that are pertinent to the Project or the WIFIA Loan, to the WIFIA Lender, or any

designee thereof, for any such project or programmatic audit

Section 22. Systern Financial Plaiú.ïitisatrd RE$CIdirlg.

(a) Updåte4 {irmncial lúor1'ê1. Within ten (10) days after the Borrower's
adoption of its monthly sewer rate for the next calendar year, but in no event later than one

hundred eighty (180) days after the beginning of each Borrower Fiscal Year, the Borrower shall

provide to the WIFIA Lender an Updated Financial Model for the System setting forth (i) the
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Bonower's capital improvement plan, projected rates ancl chalges, projected debt outstanding,

annual debt service and projected operations and maintenance expenses and (ii) evidence of
compliance with the Rate Covenant for the most recent Borrower Fiscal Year and the projected

Rate Covenants tluough the Final Maturity Date. Each Updatecl Financial Model required under

this Section 22(a) shall demonstrate to the satisfaction of the WIFIA Lender that the Borrower
has developed and identified adequate revenues to implement a plan for operating, rnaintaining

and repairing the System over the useñ¡l life of the System assets'

(Ð The Updated Financial Model shall be either substantially in the

form of the Base Case Financial Model or in form and substance satisfactory to the

WIFIA Lender. Through the Substantial Completion Date, the Updated Financial Model
shall include the Total Project Costs that have been incurred and are expected to be

incurred for the Project. The Updated Financial Model shall show that the Borrower has

sufficient financial resources to complete the Project by the Projected Substantial

Completion Date.

(ii) The Updated Financial Model shall include: (A) a certificate

signed by the Borrower's Authorized Representative to the effect that the Updated

Financial Model, including the assumptions and supporting documentation, as of its date,

is accurate and reasonable to the best of the Borrower's knowledge and belief; (B) a
written narrative identifying any material changes to the underlying assumptions from the
previous Updated Financial Model; (C) a certificate signed by the Borrower's Authorized
Representative demonstrating that annual projected Net System Revenues will be

sufficient to meet the Loan Amortization Schedule and to satisfy the Rate Covenant

through the Final Maturity Date; and (D) a certificate signed by the Borrower's
Authorized Representative that (1) the Bonower is in compliance with its obligations in
respect of the Rate Covenant pursuant to Section Is(k) (Afrìrmative Covenants - Rate

Covenant) and (2) in the case that the Borrower failed to satisfy the Rate Covenant for the

Borrower Fiscal Year preceding the most tecent Borrower Fiscal Year, the Borrower
satisfred the Rate Covenant for the most recent Borrower Fiscal Year.

(b) Fin.apcial St-atements.

(i) The Bomower shall furnish to the WIFIA Lender as soon as

available, but no later than one hundred eighty (180) days after the end of each Borrower
Fiscal Year, a copy of the audited income statement and balance sheet of the Borrower
with respect to the System as of the end of such Borrower Fiscal Year and the related

audited statements of operations and of cash flow of the Borrower with respect to the

System for such Borrower Fiscal Year, setting forth in each case in comparative form the

figures for the previous Borrower Fiscal Year, certified without qualification or

exception, or qualification as to the scope of the audit, by the State auditor's office (or

other State department or agency as may be authorized and directed by law to make such

audits) or by an independent public accounting firm selected by the Borrower.

(ii) All such financial statements shall be complete and correct in all
material respects and shall be prepared in reasonable detail and in accordance with
GAAP applied consistently throughout the periocls reflected therein (except, with respect
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to the annual financial statements, for changes approved or required'by the State

auditor,s office (or other State department or agency as lnay be authorized and directed

by law to make such audits) or by the independent public accountants certifying such

statements and disclosed therein).

(c) Off;rsçr',s Cb,¡tificate, The Borrower shall furnish to the TVIFIA Lender,

together with each delivery of annual audited financial statements of the Borrower pursuant to

Section 22(b) (System Financial Planning and Reporting - Financial Statements), a certificate

signed by the Borrower's Authorized Representative, stating whether or not, to the Borrower's

kn"owledge, during the annual period covered by such financial statements, there occuned any

Default ãr Event õf Default unà, if any Default or Event of Default shall have occurred during

such period, the nature of such Default or Event of Default and the actions that the Borrower has

taken or intends to take in respect thereof.

Section 23. [rqir:rcf Ove¡*ight anit M.onitoring:

(a) proiect Devçlopment. Þesíqn and Construction. The WIFIA Lender shall

have the right in its sole discretion to monitor (or direct its agents to monitor) at its own cost (or

upon the oãcur"n". of an Event of Default, at the expense of the Borrower) the development,

including environmental compliance, design, and construction, of the Project. The Borrower

shall be responsible for administering construction oversight of the Project in accordance with

applicable fãderal, state and local governmental requirements. The Borrower agrees to cooperate

iå good faith wirh the WIFIA Lender in the conduct of such monitoring by promptly providing

the WIFIA Lender with such reports, documentation or other information as shall be requested

by the WIFIA Lender or its agents, including any independent engineer reports, documentation

or information.

(b) Iteporing. During the period through Substantial Completion, the

Borrower shall fumish to ttr" wIFIA Lenãer, on a monthly basis, a report on the status of the

project, in substantially the form of Exhibit K. The report shall be executed by the Boffowet's

Auihorized Representative and, for any month, shall be delivered to the WIFIA Lender not later

than the thirtieih (30th) day of the following month (or if such day is not a Business Day, on the

next following Business Day). Each report shall include the following information:

(i) the amount of Total Project costs expended on each Principal
project Contraci as well as the amount expended during the preceding calendar month

and the amount of costs estimated to be required to complete each of the Principal Project

Contracts;

(ii) an assessment of the overall construction progless of the Project,

i¡cluding noticà of the receipt of relevant Governmental Approvals, since the Effective

Date aná since the date of the last report, together with an assessment of how such

progress compares to the Construction Schedule set forth as Schedule II, as updated

pursuanr to pievious reports delivered under this Section 23(b) (Project Oversight and

Monitoring - RePorting);
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(iii) the then-current projection for the Substantial Completion Date as

compared to the Projected Substantial Completion Date;

(iv) a detailed description of all material problems, if any (including

actual and anticipated cost andlor schedule ovelluns, if any), encountered or anticipated

in connection with the'construction of the Project during the preceding month, together

with an assessment of how such problems may impact the Construction Schedule and the

meeting of critical dates thereunder and a detailed description of the proposed solutions

to any such problerns;

(v) any proposed or pending change orders greater than $1,000,000;

and

as the wrFrA #iì". ,î#""å"'j;tï i:å"t* 
of such other matters related to the Project

The Borrower shall respond, and use commercially reasonable efforts to cause the Principal
project Parties to respond, to the WIFIA Lender's inquiries regarding such report, the

construction of the Project and any Principal Project Partyls performance of its obligations under

the Principal Project Contract to which such Principal Project Party is a party.

(c) ReÐ.qrt F,bllowing ßl¡hstanti4t Cç¡qnlêtion. Within ninety (90) days

following Substantial Completion, the Borrower shall deliver to the WIFIA Lender a report

including the information required pursuant to Section 23þ) (Proiect Oversight and Monitoring

- Reporting), and which shall additionally include the following information:

(Ð the estimated interest savings the Borrower is realizing through the

use of the WIFIA Loan compared to comparable market rate financing;

(ii) the number ofjobs created by the Project on an annual basis during

the period between the Effective Date and substantial completion;

(iii) whether the Project will assist the Borrower in complying with

applicable regulatory requirements, and if so, a narrative description describing such

enhancements; and

(iv) the amount by which the Project will assist the Borrower
(measured by percent as determined at Substantial Completion) in reducing levels of total

suspended solids (TSS).

(d) Re{u.çsted lnform¿fiço. The Borrower shall, at any time while the WIFIA
Loan remains Outstanding, promptly deliver to the WIFIA Lender such additional information

regarding the business, financial, legal or organizational affairs of the Borrower with respect to

thé Systãm or regarding the Project (including construction progress reports delivered by the

applicable Principal Project Parties to the Borrower and any Project risk register) or the System

Revenues as the WIFIA Lender may from time to time reasonably request. The Borrower agrees

that information described under Section 23(c) (Project Oversight and Monitoring - Report
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Following Substantial Completion) may be made publicly available by the WIFIA Lender at its

discretion

(e) Modificatiç¡rs to... Total Project Çtlsts. For the period through the

Substantial Completion Daie, the Borrower shall provide notice to the WIFIA Lender at least

thirty (30) days prior to irnplementing any increase in Total Project Costs that would cause Total

Project Costs to equal an amount at least 5o/o gfeatet than the amount of Total Project Costs set

forth in the Project Budget. The Borrower's notice shall demonstrate that the increase is

consistent with the provisions of this Agreement, is necessary or beneficial to the Project, does

not materially impair the WIFIA Lender's security or the Botrower's ability to comply with its

obligations underl the Related Documents (including any financial ratios or covenants included

therãin), and could not reasonably be expected to result in a Material Adverse Effect.

(Ð P!OisÊJ,0$e..f{rtiohs,. The WIFIA Lender shall have the right, in its sole

<liscretion, to monitor (or direct its agents to monitor) the Project's operations and, as the WIFIA
Lender may request from time to time, to receive reporting on the operation and management of
the Project, and copies of any contracts relating to the operation and maintenance of the Project.

The Borrow"r ugr"es to cooperate in good faith with the WIFIA Lender in the conduct of such

monitoring by piomptly providing the WIFIA Lender with such reports, documentation, or other

information iequestãO by the WIFIA Lender. The WIFIA Lender has the right, in its sole

discretion, to reiain such consultants or advisors to carry out the provisions ofthis Section 23, at

its own cost or, ¡pon the occuffence of an Event of Default, at the cost of the Borrower.

Section 24. ,Ëisclaiirror qf W:t*ântyl The ÏVIFIA Lender makes no warranty or

representation, either express or implied, as to the value, design, condition, merchantability or

fiiness for a particular purpose or fitness for use of the Project or any portion thereof or any other

warranty wiih respect lhereto. In no event shall the WIFIA Lender be liable for any incidental,

indirect, special or consequential damages incidental to or arising out of this Agreement or the

Project or the existence, furnishing, functioning or use of the Project or any item or products or

services provided for in this Agreement.

Section 25. No Personal ß.çcqilJse., No official, employee or agent of the WIFIA
Lender or the Borrower or any Person executing this Agreement or any of the other WIFIA Loan

Documents shall be personally liable on this Agreement or such other WIFIA Loan Documents

by reason of the issuance, delivery or execution hereof or thereof.

Section 26. No TlrirA, [eÉy. &ights. The parties hereby agree that this Agreement

creates no third party rights against the Borrower, the Government, or the WIFIA Lender, solely

by virtue of the WIFIA Loan, and the Borrower agrees to indemnify and hold the WIFIA Lender,

túe Servicer (if any), the Administrator, and the Government harmless, to the extent permitted by

law and in accordance with Section 77 (IndemniJìcation), from any lawsuit or claim arising in

law or equity solely by reason of the WIFIA Loan, and that no third party creditor of the

Borrower shall have any right against the V/IFIA Lender with respect to the WIFIA Loan made

pursuant to this Agreement'

Section 27. Borrower's Authgrized..ßeprçÊç¡ltative, The Borrower shall at all times

have appointed a Borrower's Authorized Representative by designating such Person or Persons
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from time to time to act on the Borrower's behalf pursuant to a written certifìcate fumished to

the V/IFIA Lender and the Servicer, if any, containing the specimen signature or signatures of
such Person or Persons and signed by the Borrower,

Section 28. WIFIA Lender's å.$tþoriZçd Rcplesentative. The WIFIA Lender shall at

all times have appointed the WIFIA Lender's Authorized Representative by designating such

Person or Persons from time to time to act on the WIFIA Lender's behalf pursuant to awritten

certificate fumished to the Borrower and the Servicer, if an¡ containing the specimen signature

or signatures of such Person or Persons and signed by the WIFIA Lender'

Section 29. Servicer. The WIFIA Lender may from time to time designate another

entity or entities to perform, or assist the WIFIA Lender in performing, the duties of the Servicer

or specified duties of the WIFIA Lender under this Agreement and the WIFIA Bond. The

WIFIA Lender shall giVe the Borrower written notice of the appointment of any successor or

additional Servicer and shall enumerate the duties or any change in duties to be performed by

any Servicer. Any references in this Agreement to the WIFIA Lender shall be deemed to be a

,"i"r"n"" to the Servicer with respect to any duties which the WIFIA Lender shall have

delegated to such Servicer. The V/IFIA Lender may at any time assume the'duties of any

Servicer under this Agreement and the WIFIA Bond. The Borrower shall cooperate and respond

to any reasonable request of the Servicer for information, documentation or other items

reasonably necessaty for the performance by the Servicer of its duties hereunder.

Section 30.

(a)

the WIFIA Lender a

(b)

Fee$ ¡lnd- Eä$Le" $s.e*,

Sefvicing,.SeþU'l) Fpç". On the Effective Date, the Borrower shall pay to

servicing set-up fee equal to $15,000 (the "Servicing Set-Up Fee")'

Construction Period Se¡vicing Fee'

(Ð For the period from the Effective Date until the Substantial

Completion Date, the Borrower shall pay to the WIFIA Lender an annual servicing fee

equal to $15,000 (the "Construction Period Servicing Fee").

(ii) The initial Construction Period Servicing Fee shall be due and

payable on the Effective Date in a pro-rated amount equal to $[6'250].

(iii) Each Construction Period Servicing Fee following the initial

Construction Period Servicing Fee shall accnte on the first Business Day of the then-

current Federal Fiscal Year and shall be due and payable on or prior to November 15 of
each calendar yeü during the Construction Period;pr.ovidç4 that the Construction Period

Servici¡g Fee shall be payable for the Federal Fiscal Year during which (and regardless

of the daie on which) the Substantial Completion Date occurs.

(iv) The amount of each Construction Period Servicing Fee (other than

the initial Construction Period Servicing Fee) shall be adjusted in proportion to the

percentage change in CPI for the calendar year immediately preceding the calendar year

ãuring *tti"tt such fee is due. The wIFIA Lender shall notifli the Borrower of the
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payment is due, which determination shall be conclusive absent manifest error.

(c) Onqa{in$'Feriod $ergiçjpgËeç.

(i) Following the substantial completion Date, the Borrower shall

pay to the V/IÈIA Lender an annual servicing fee equal to $7,500 (the "Operating

Period Servicing Fee").

(iÐ Each Operating Period Servícing Fee shall accrue on the first

Business Day of the then-current Federal Fiscal Year and shall be due and payable on or

prior to November 15 of each calendar year, beginning with the first November 15 that

ã""u.s after the end of the Federal Fiscal Year during which the Substantial Completion

Date occurs.

(iii) The amount of the initial Operating Period Servicing Fee shall be

adjusted in proportion to the aggregate percentage change in CPI from the calendar year

auring which the Effective Date occurs through the calendar year immediately preceding

the calendar year during which such initial Operating Period Servicing Fee is due. The

amount of each Operating Period Servicing Fee (other than the initiat Operating Period

Servicing Fee) shàl be adjusted in proportion to the percentage change in CPI for the

calendar year immediately preceding the calend at yeæ for which such fee is due.

(iv) The Operating Period Servicing Fee due and payable with respect

to the Federal Fiscal Year during which the Final Maturity Date occurs shall be equal to

the pro-rated monthly portion of the then applicable Operating Period Servicing Fee

grultìplied by the number of partial or whole months remaining between November 15

and tùe Fina,l Maturity Date (i.e. three months for the period between November 15 and

January 1).

(v) The WIFIA Lender shall notify the Borrower of the amount of
each Operating Period Servicing Fee at least thirty (30) days before payment is due,

which determination shall be conclusive absent manifest error.

(d) The Borrower agrees, whether or not the hansactions hereby contemplated

shall be consunmated, to reimburse the WIFIA Lender on demand from time to time, within

thirty (30) days after receipt of any invoice from the WIFIA Lender, for any and all fees, costs,

charges, and expenses incuned by it (including the fees, costs, and expenses ofits legal counsel,

financial advisors, auditors and other consultants and advisors) in connection with the

negotiation, preparation, execution, delivery, and performance of this Agreement and the other

Wifn Loan Documents and the transactions hereby and thereby contemplated, including

attorneys', and engineers' fees and professional costs, including all such fees, costs, ancl

expenses incurred as a result of or in connection with:

(i) the enforcement of or attempt to enforce any provision of this

Agreement or any of the other WIFIA Loan Documents;
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(iÐ any amendment, modification, or requçsted amendment or

modification of, waiver, consent, or requested waiver or consent under or witb respect to,

or the protection or preservation of any right or claim under, this Agreement, any other

Related Docunent, or the Collateral, or advice in connection with the administration,

preservation in full force and effect, and enforcement of this Agreement or any other

Related Document or the rights of the WIFIA Lender thereunder; and

(iiÐ any work-out, restructuring, or similar affangement of the

obligations of the Borrower under this Agreement or the other WIFIA Loan Documents,

including during the pendency of one or more Events of Default.

The obligations of the Borrower under this Section 30 (Fees and Expenses) shall survive the

payment or prepayment in full or transfer of the WIFIA Bond, the enforcement of any provision

õf tnis Agreement or the other WIFIA Loan Documents, any such amendments, waivets or

consents, any Event of Default, and any such workout, restructuring, or similar arrangement.

Section 31. Amendments and TVaivers. No amendment, modifrcation, termination, or

waiver of any provision of this Agreement shall in any event be effective without the written

consent of each of the parties hereto.

Section 32. ,Ëpypr.lrìng I;qV. This Agreement shall be govemed by the federal laws of
the United States of America if and to the extent such federal laws ale applicable and the internal

laws of the State, if and to the extent such federal laws are not applicable'

Section 33. Sey*abilily. In case any provision in or obligation under this Agreement

shall be invalid, illegal, or unenforceable in any jurisdiction, the validity, legality and

enforceability of the remaining provisions or obligations, or of such provision or obligation in

any other jurisdiction, shall not in any way be affected or irnpaired thereby.

Section 34. Suecessors and As.,sÌgns. This Agreement shall be binding upon the parties

hereto and their respective permitted successors and assigns and shall inure to the benefit of the

parties hereto and their permitted successors and assigns. Neither the Borrower's rights or

õbügations hereunder nor any interest therein'may be assigned or delegated by the Borrower

without the prior written consent of the WIFIA Lender.

Section 35. ,Remedies NOt ExelUslYe. No ¡emedy_confered herein or reserved to the

WiFIA Lender ir inteããrd to b" éiclusive of any other available remedy or remedies, but eaôh

and every such remedy shall be cumulative and shall be in addition to every other remedy given

hereunder or no\ry or hereafter existing at law or in equity or by statute.

Section 36. ÐgTa,y q¡: ,Onri3siçn- Nqt. Wåivq. No delay or omission of the WIFIA
Lender to exercise any right or remedy provided hereunder upon a default of the Borrower

(except a delay or omission pursuant to a written waiver) shall impair any such right or remedy

or constitute a waiver of aly such default or acquiescence therein. Every right and remedy given

by this Agreement or by law to the WIFIA Lender may be exercised from time to time, and as

often as may be deemed expedient by the WIFIA Lender.
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Section 37. Countetuaîts. This Agreement and any amendments, waivers, consents or

supplements hereto or in connection herewith may be executed in any number of counterparts

unjty the different parties hereto in separate counterparts, each of which when so executed and

delivered shall be deèmed an original, but all such counterparts together shall constitute one and

the same instrument; signature pages may be detached from multiple separate counterparts and

attached to a single counterpart so that all signature pages are physically attached to the same

document. Electronic delivery of an executed counterpart of a signature page of this Agreement

or of any document or instrument delivered in connection herewith in accordance with Section

38 (Noiices; Payment Instructions) shall be effective as delivery of an original executed

counterpart of this Agreement or such other document or instrument, as applicable.

Section 38. Noticesl, Falpt€.atrl{istrila'tion& Notices hereunder shall be (a) in writing,

(b) effective as provi-ed bãlow and (c) given bV (i) nationally recognized courier service, (ii)

hand delivery, or (iii) email, in each case to:

If to wIFIA Leqder: Environmental Protection Agency
WIFIA Director
WJC-W 6201A
1200 Pennsylvania Avenue NW
Washington,DC 20460
Attention: [ Ï
Email: t I

If to BorrBwer:t King County Wastewater Treatment Division
201 S. Jackson St., KSC-NR-OS01
Seattle, WA 98104
Attention:
Email: f_ I

Unless otherwise specified herein oï instructed by the WIFIA Lender's Authorized

Representative, all nótices to the WIFIA Lender should be made by email to the email address

noted above for the WIFIA Lender. Notices required to be provided herein shall be provided to

such different addresses or to such further parties as may be designated from time to time by the

Borro¡er's Authorized Representative, with respect to notices to the Borrower, or by the WIFIA

Lender's Authorized Representative, with respect to notices to the WIFIA Lender or the

Servicer. The Borrowei shall make any payments hereunder or under the WIFIA Bond in

accordance with Section 9(e) (Payment of Príncipal and Interest - Manner of Paymenl) and the

payment instructions hereafter provided by the WIFIA Lender's Authorized Representative, as

modified from time to time by ihe WIFIA Lender. Each such notice, request or communication

shall be effective (x) if delivered by hand or by nationally recognized courier service, when

delivered at the address specified in this Section 38 (Notices; Payment Instructions) (or in
accordance with the latest unrevoked written direction from the receiving party) and (y) if given

by email, when such email is delivered to the address specified in this Section 38 (Notices;
payment Instructions) (or in accordance with the latest unrevoked written direction from the

Note to Borrgwert Please cotlfirm notice details and provide missing information.

NYDOCS02/l 140608.6 69



receiving party); p¡erVidpd that notices received on a day that is not a Business Day or after 5:00

p.m. Eastern Time on a Business Day will be deemed to be effective on the next Business Day.

Section 39. Ef,fecliveness. This Agreement shall be effective on the Effective Date,

Section 40. lE*r¡i¡rstiOn. This Agreement shall terminate upon the irrevocable

payment in full in cash by the Borrower of the Outstanding WIFIA Loan Balance, together with
all accrued interest, fees and expenses with respect thereto; provided that the indemnification
requirements of Section 17 (Indemnification), the reporting and record keeping requirements of
Section 2l (Accounting and Audit Procedures; Inspections; Reports and Records) and the

payment requirements of Section 30 (Fees and Expenses) shall survive the termination of this

Agreement as provided in such sections.

Section4l. Intefiratjon. This Agreement, together with the other WIFIA Loan

Documents, constitutes the éntire contract between the parties relating to the subject matter

hereof and supersedes any and all previous agreflnents and understandings, oral or written,

relating to the subject matter hereof.

15115
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed and delivered by their respective officers thereunto duly authorized as of the date first
written above.

KING COUNTY, \ilASHINGTON

By:,
Name:
Title:

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, acting by and through
the Administrator of the Environmental Protection
Agency

Il.t'
Name:
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SCHEDULE I

PROJECT BUDGET

AMOUNTCOST CATEGORY

$47"591.,709

$359-,081Other Consulting
$567,659Permitting & Local Agency

sr}.929.r76Rieht-of-Way
$1,899,653Misc. Service & Materials
92,471.,606Non-WTD S

$10,982,660WTD Staff Labor
$3,225,386Indirect Costs

s694,499
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SCHEDULE II

CONSTRUCTION SCHEDULE

lTo be provided bY Borrower]
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SCHEDULE III

EXISTING INDEBTEDNESS

[To be provided by Borrower]
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SCHEDULE IV

SECTION 14 OF ORDINANCE

All terms used in this Schedule IV that are not otherwise defìned in this Agreement shall

have the meaning assigned to such terms as provided for in the Ordinance.

Sewer Revenue Priorities of Payment. So long as any Bond is outstanding, all Revenue

of the System will be deposited into the Revenue Fund and used and applied in the following

order of priority:

First, to pay all Operating and Maintenance Expenses;

Second, to make all required deposits into the Debt Service Account in the Parity Bond

Fund to provide for the payment of principal of and interest on Parity Bonds as the same become

due and payable and tó make any Payment Agreement Payments with respect to any Parity

Payment Agreements;

Third, to make all payments required to be made pursuant to a reimbursement agreement

or agreements (or other equivalent documents) in connçction with Qualified Insurance or a
quaùfied Letter of Credit; provided, that if there is not sufficient money to make all payments

under such reimbursernent agreements, the payments will be made on a pro rata basis;

Fourth, to establish and maintain the Parity Bond Reserve Account (including making

deposits into such account and paying the costs of obtaining Qualified Insurance or a Qualified
Letter of Credit therefor);

Fifth, to make all required payments of principal and interest on the Parity Lien

Obligations and to make any Payment Agreement Payments with respect to any Parity Lien

Obligation Payment Agreements;

Sixitr, to make all required payments of principal of and interest on the Junior Lien

Obligations as the same become due and payable, to make all Payment Agreement Pa)¡ments

with respect to any Payment Agreements entered into with respect to Junior Lien Obligations,

and to make any payments required to be macle to providers of any credit enhancements or

liquidity facilities for Junior Lien Obligations;

Seventh, to make all required payments of principal of and interest on the Multi-Modal

LTGO/Sewer Revenue Bonds as the same become due and payable, to make all Payment

Agreernent Payments for any Payrnent Agreerrents entered into with respect to Multi-Modal

LTGO/Sewer Revenue Bonds, and to make any payments required to be made to providers of
credit enhancements or liquidity facilities for any Multi-Modal LTGO/Sewer Revenue Bonds;

Eighth, to make all required payments of principal of and interest on the Subordinate

Lien Obligations as the same become due and payable;

Ninth, to make all required payments of principal of and interest on bonds, notes,

warrants and other evidences oi ind"btedness, the lien and charge on Revenue of the System of
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which are junior and inferior to the Subordinate Lien Obligations, as the same become due and

payable; and

Tenth, to make all required payments of principal of and interest due on the SRF Loans

and the Public Works Trust Fund Loans.

Any surplus money that the county may have on hand in the Revenue Fund after making

all required payments set forth above may be used by the county (i) to make necessary

improvementi, additions and repairs to and extensions and replacements of the System, (ii) to
puichase or redeem and retire outstanding sewer revenue bonds of the county, (iii) to make

àeposits into the Rate Stabilizatton Fund, or (iv) for any other lawful purposes of the county

related to the System.
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SCHEDULE 13(n)

PRINCIPAL PROJECT CONTR,A.CTS

A. Existing Principal Project Contracts (effective as of the <late of this Agreement)2

B Expected Additional Principal Project Contracts (expected to either be executed, or al'e

executed and expected to become effective, at a future date)

: Note to Borrower: Please advise as to bracketed items and provicle rnissing information.

Process design and equipment procurement

required for the ACTIFLO process.
Borrower;
Veolia Water
Technologies,
Inc. dba
Kruger

c01025c17:
Georgetown Wet
Weather Treatment
Station - Treatment
Station Ballasted
Sedimentation
Package

Borrower;
TITAN
Earthworks,
LLC

Removal of foundations, curbs, gutters,

sidewalks, bollards, fences, canopies,
pavernent, underground storage tanks, and

utilities; hazardous materials abatement;
removal of oil/water separators and associated

storm drains; removal and remediation of
contaminatecl soils; construction of
geotechnical cultural resources investigation
and site preparation in connection with the

construction of the Project.

c0t026cI7:
Georgetown Vy'et

Weather Treatment
Station - Demolition,
Remediation, and Site
Preparation

Construction of a new 70 million-ga11on-per-
day capacity wet weather treatment station for
treating combined sewer overflow (CSO)
wastewater.

Borrower;
Flatiron West,
Inc.

c01025c17:
Georgetown Wet
Weather Treatment
Station

IConstruction of outfall, effluent conveyance,
drop structure, and stonnwater treatment
system (pending).1

Borrower;
Pacific Pile
and Marine

c01072c17:
Georgetown Wet
Weather Treatment
Station - Outfall

Construct influent conveyance piping and

connections to the existing pipelines in S.

Michigan Street and East Marginal Way and

modifications to the King County Wastewater
Treatment Division (WTD)'s existing
Brandon Street and South Michigan Street
regulator stations.

Borrower;
lrBDl

c0t07tc17:
Geolgetown Wet
Weather Treatment
Station - Conveyance
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SCHEDULE 13(r)

ENVIRONMENTAL MATTERS

[To be provided by Bonower]
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EXHIBIT A

FORM OF WIFIA BOND

KING COUNTY, WASHINGTON

GEORGETOWN WET WEATHER TREATMENT STATION PROJECT

0ryIFIA -N17107W4)

TVIFIA BOND

Maximum PrÍlicipal Amount: $ 134,500'000

Effective Date:

Due: January lr205l, or if earlier in accordance with the WIFIA Loan Agreement, the

Final Maturify Date

KING COUNTY, WASHINGTON, a political subdivision of the State of 'Washington

(the !,Borrower"), for value received, hereby promises to pay to the order of the UNITED
STATES ENVIRONMENTAL PROTECTION AGENCY, acting by and through the

Administrator of the United States Environmental Protection Agency, or its assigns (the "WIFIA
Lender,'), the lesser of (x) the Maximum Principal Amount set forth above and (y) the aggregate

unpaid principal amount of all disbursements made by the WIFIA Lender (such lesser amount,

being hãreinafter referred to as the "Outstanding Principal Sum"), together with accrued and

,rnpuìd interest (including, if applicable, interest at the Default Rate, as defined in the WIFIA
Loan Agreement) on the Outstanding Principal Sum and all fees, costs and other amounts

payable i-n connection therewith, all as more fully described in the WIFIA Loan Agreement. The

principal hereof shall be payable in the manner and at the place provided in the \MIFIA Loan

Agreønent in accordance with Exhibit F (WIFIA Debt Service) to the V/IFIA Loan Agreement,

as revised from time to time in accordance with the WIFIA Loan Agreement, until paid in fulI

(which Exhibit F, as modified from time to time in accordance with the terms of the WIFIA
ioan Agreement, is incorporated in and is a part of this WIFIA Bond). The WIFIA Lender is

hereby ãuthorized to modify the Loan Amortization Schedule included in Exhibit F to the

WIFIÀ Loan Agreement from time to time in accordance with the terms of the WIFIA Loan

Agreement to reflect the amount of each disbursement made thereunder and the date and amount

oiprincipal or interest paid by the Borrower thereunder, Absent manifest error, the WiFIA
Lender's determination of such matters as set forth on Exhibit F to the WIFIA Loan Agreement

shall be conclusive evidence thereof; that neither the .failure to make any such

recordation nor any error in such recordation shall affect in any manner the Borrower's

obligations hereunder or under any other \MIFIA Loan Document,

payments hereon are to be made in accordance with Section 9(e) (Payment of Princípal

and Interest - Manner of Payment) and Section 38 (Notices; Payment Instructíons) of the WIFIA
Loan Agreement as the same.becorne due. Principal of and interest on this WIFIA Bond shall be

paid in funds available on or before the due date and in any lawful coin or cuffency of the United
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States of America that at the date of payment is legal tender for the payment of public and

private debts.

This WIFIA Bond is a special limited obligation of the Borrower, payable solely from the

special fund of the Borrower known as the Water Quality Revenue Bond Account (the "Parity
Éon¿ Fund"), and is not an obligation of the State or any political subdivision thereof other than

the Borrower; and neither the full faith and credit nor the taxing power of the Borower or the

State or any political subdivision thereof is pledged to the payment of this V/IFIA Bond.

This WIFIA Bond has been executed under and pursuant to that certain WIFIA Loan

, Agreement, dated as of the date hereof, between the WIFIA Lender and the Borrower (the
' ,.WIFIA Loan Agreement") and is issued to evidence the obligation of the Borrower under the

WIFIA Loan Agrãement to rcpay the loan made by the WIFIA Lender and any other payments

of any kind required to be paid by the Borrower under the WIFIA Loan Agreement or the other

WIFIA Loan Documents referred to therein. Reference is made to the WIFIA Loan Agreement

for all details relating to the Borrower's obligations hereunder. All capitalized terms used in this

WIFIA Bond and not defìned herein shall have the meanings set forth in the WIFIA Loan

Agteement.

This WIFIA Bond may be prepaid at the option of the Borrower in whole or in part (and,

if in part, the principal installments and amounts thereof to be prepaid are to be determined in

u""oùurr"" *ittt tt ã WIFIA Loan Agreement; p.þvid"gd.: that such prepayments shall be in
principal amounts of at least $1,000,000 or any integral multiple of $1 in excg!! thereof), at any

ii-" o. from time to time, without penalty or premium, by paying to the WIFIA Lendet all or

part of the principal amount of the WIFIA Bond in accordance with the WIFIA Loan Agreement'

This WIFIA Bond shall be subject to prepayment on the terms and conditions set forth in

the WIFIA Loan Agreement.

payment of the obligations of the Borrower under this WIFIA Bond is secured pursuant

to the Ordinance referred to in the WIFIA Loan Agreement.

Any delay on the part of the WIFIA Lender in exercising any right hereunder shall not

operate as ã waiver qf any such right, and any waiver granted with respect to one default shall

not operate as a waiver in the event of any subsequent default'

All acts, conditions and things required by the Constitution and laws of the State to

happen, exist, and be performed precedent to and in the issuance of this WIFIA Bond have

nupp.nã6, exist and haîe been performed as so required. This WIFIA Bond is issued with the

inieìt that the federal laws of the United States of America shall govern its construction to the

extent such federal laws are applicable and the internal laws of the State shall govern its

construction to the extent such federal laws are not applicable.
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IN WITNESS WHEREOF, KING COUNTY, WASHINGTON has caused this WIFIA

Bond to be executed in its name and its seal to be affixed hereto and attested by its duly

authorized officer, all as of the Effective Date set forth above.

KING COUNTY, \ilASHINGTON

151 15

(sEAL) By
Name: Dow Constantine
Title: CountyExecutive

ATTEST:

Clerk of the County Council

CERTIFICATE OF AUTHENTICATION

This is the fully registered [wIrIA Bond] of King County, washington,

dated I l, described in the within mentioned Ordinance.

tl
as Registrar

By:
Authorized Signer
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(FORM OF ASSIGNMENT)

FOR VALUE RECEIVED, the Updersigned hereby unconditionally sells, assigns

and transfers unto

(Please Insert Socíal Security or other identífiing number of Assignee(s)):

the within bond and all rights thereunder.

Dated: .:
NOTICE: The signature to this assignment
must correspond with the name as it appears

upon the f¿ce of the within bond in every
particular, without alteration or enlargement
or any change whatever.

:'i
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EXHIBIT B

ANTICIPATED WIF'IA LOAN DISBURSEMENT SCHEDULE

f':ôdÞrâLFjÍçg{ Yqfif Amount

201 8

2079
2020
2021

$6o,ooo,ooo
$64,148,000
$10,352,000

$134,5oo,ooo
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EXHIBIT C

CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
AND OTHER RESPONSIBILITY MATTERS

The undersigned, on behalf of KING COUNTY, WASHINGTON, hereby certifies that

KING COUNTY, WASHINGTON has fully complied with its verification obligations under 2

C.F.R. $ 180.320 and hereby further confirms, based on such verification, that, to its knowledge,

the Borrower and its principals (as defined in 2 C.F.R. $ 180.995):

(a) Are not presently debarred, suspended, proposed for debarment, declared

ineligible, or voluntarily excluded by any federal departrnent or agency;

(b) Have not within a three (3) year period preceding the Effective Date been

convicted of or had a civil judgment rendered against them for cornmission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or performing a public (federal, state

or local) transaction or contract under a public transaction; violation of federal or state antitrust

statutes or commission of embezzlement, theft, forgery, bribery, falsifìcation or destruction of
records, making false statements, or receiving stolen property;

(c) Are not presently indicted for or otherwise criminally or civilly charged by a

govenìmental entity (federal, state or local) with commission of any of the offenses enumerated

in paragraph (b) of this certification; and

(d) Have not within a three (3) year period preceding the Effective Date had one or

more public transactions (federal, state or local) terminated for cause or default.

Dated:

KING COUNTY, \ryASHINGTON3

By:
Name
Title:

l To be executed by Borrower's Authorized Representative'
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EXHIBIT D

REQUISITION PROCEDURES

This Exhibit D sets out the procedures which the Borrower agrees to follow in
submitting Requisitions for the disbursement of WIFIA Loan proceeds in respect of the Eligible
Project Costs incurred in connection with the Project. Section I sets out the manner in which
Requisitions are to be submitted and reviewed. Sections 2 through 4 set out the circumstances in
which the WIFIA Lender may reject or correct Requisitions submitted by the Borrower or
withhold a disbursement. The Borrower expressly agrees to the terms hereof, and further agrees

that (i) the rights of the WIFIA Lender contained herein are in addition to (and not in lieu of) any

other rights or remedies available to the WIFIA Lender under the'WIFIA Loan Agreement, and

(ii) nothing contained herein shall be construed to limit the rights of the WIFIA Lender to take
actions including administrative enforcement action and actions for breach of contract against the

Borower if it fails to carry out its obligations under the WIFIA [,oan Agreement during the term
thereof.

Section 1. $eåej*l Raluir,ements; All requests by the Borrower for the disbursement

of WIFIA Loan proceeds shall be made by electronic mail or overnight delivery service by
submission to the WIFIA Lender, in accordance with Section 38 (Notices; Payment Instructions)
of the WIFIA Loan Agreement, of a Requisition, in form and substance satisfactory to the

WIFIA Lender and completed and executed by the Bonower's Authorized Representative. The
form of Requisition is attached as .A.ppendix One (Form of Requisition) to this Exhibit D.

Supporting documentation should be submitted with the requisition.

The WIFIA Lender agrees to promptly send to the Borrower in accordance with Section
38 (Notices; Payment Instructions) of the WiFIA Loan Agreement, an acknowledgement of
receipt of each Requisition in the form attached as Appendix Two ([Approval/DisapprovalJ of
the WIFIA Lender) to this Exhibit D setting f'orth the date of receipt by the WIFIA Lender of
such Requisition and setting forth the Business Day on which disbursement will be made absent

denial by the WIFIA Lender. All disbursement requests must be received by the WIFIA Lender

at or before 5:00 P.M, (EST) on the first (1't) Business Day of a calendar month in order to
obtain disbursement by the fifteenth (15t1') day of such calendar month or, if either such day is
not a Business Day, the next succeeding Business Day. If a Requisition is approved by the

WIFIA Lender, the WIFIA Lender will notify the Borrower of such approval and of the amount
so approved.

Section 2. Rei.ectiqn. A Requisition may be rejected in whole or in part by the
WIFIA Lender if it is:

(a) submitted without signature;

(b) submitted under signature of a Person other than the Bonower's
Authorized Representative;

(c) submitted after prior disbursement of all proceeds of the WIFIA Loan; or
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(d) submitted without adequate documentation of Eiigible Project Costs

incurred or paid. Such documentation shall inclucle invoices for costs incurred or paid.

The WIFIA Lender will notify the Borrower of any Requisition so rejected, and the

reasons therefor. Any Requisition rejected for the reasons specified in (a), (b) or (d) above rnust

be resubmitted in proper fqrm in order to be considered for approval. If a Requisition exceeds

the balance of the WIFIA Loan proceeds remaining to be disbursed, the request will be treated as

if submitted in the amount of the balance so remaining, and the WIFIA Lender will so noti$ the

Borrower.

Section 3. ÇpFeeÌi.oq, A Requisition containing an apparent mathematical error will
be corrected by the WIFIA Lender, after telephonic or email notification to the Borrower, and

will thereafter be treated as if submitted in the corrected amount.

Section 4. Wit¡þoldirfg. The V/IFIA Lender shall be entitled to withhold approval

(in whole or in part) of any pending or subsequent requests for the disbursement of 'WIFIA Loan

proceeds if:

(a) any Default or Event of Default under the WIFIA Loan Agreement shall

have occurred and be continuing; or

(b) the Borrower:

(i) knowingly takes any action, or omits to take any action, amounting

to fraud or vioiation of any applicable federal or local criminal law, in connection with

the transactions contemplated under the WIFIA Loan Agreement; or

(iÐ fails to construct the Project in a manner consistent with the

Govemmental Approvals with respect to the Project, or in accordance with prudent utility
practice, where Juch failure prevents or materially irnpairs the Project from fulfilling its
Întended purpose, or prevents or materially impairs the ability of the \MIFIA Lender to

monitor cornpliance by the Borrower with applicable federal or local law pertaining to

the Project or with the terms and conditions of the WIFIA Loan Agreement; or

(iii) fails to observe or comply with any applicable federal or local law,

or any term or condition of the WIFIA Loan Agreement; or

(iv) fails to satisfy the ionditions set forth in Section 4 (Disbursement

Conditíons) and 
'section 

l2(b) (Conditions Precedent - Conditions Precedent to All
Disbursemenls) of the WIFIA Loan Agreement; or

(v) fails to deliver documentation satisfactory to the V/IFIA Lender

evidencing Eligible Project Costs claimed for disbufsement at the times and in the

manner specified by the WIFIA Loan Agreement;pl9'v1d:9d that in such case the WIFIA
Lender may, in its sole discretion, partially approve a disbursement request in respect of
any u*ounts for which adequate documentation evidencing Eligible Project Costs has

beãn provided and may, in its sole discretion, disburse in respect of such properly

documented arnounts.
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ÄPPENDIX ONE TO EXHIBIT D

FORM OF REQUISITION

United States Environmental Protection Agency
WIFIA Director
WJC-W 6201A
1200 Pennsylvania Avenue NW
Washington,DC 20460

Re: GEORGETOWN WET WEATHER TREATMENT STATION PROJECT (WIFIA -
Nr 7107WA)

Ladies and Gentlemen:

Pursuant to Section 4 (Disbursement Conditions) of the WIFIA Loan Agreement, dated

as of [o], 2018 (the "WIFIA Loan Agreement"), by and between KING COUNTY,
ïVASHINGTON (the o'Borrower") and the UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, acting by and through the Administrator (the "WIFIA Lender"), we
hereby request disbursement in the amount of $L*_ in respect of Eligible Project

Costs paid or incurred by or on behalf of the Borrower. Capitalized terms used but not defined
herein have the meaning set forth in the WIFIA Loan Agreement. In connection with this

Requisition the undersigned does hereby represent and certify the following:

1. This Requisition is Requisition number t I'

2., The requested date of disbursement is |*-_--J' 15, 20[_] (the "Disbursement
Date")[, which is the first Business Day following 15,20[ l],

3. The arnounts previously disbursed under the WIFIA Loan Agreement equal, in the

aggregate, $l- 1"

4" The amounts hereby requisitioned have been paid, or incurred and approved for payment,

by or on behalf of the Borrower for Eligible Project Costs and have not been paid for or
reimbursed by any previous disbursement from WIFIA Loan proceeds'

5. The amount of this Requisition, togetherwith all priorRequisitions, does not exceed the

arnount of the WIFIA Loan, and the amount of this Requisition together with the sum of
all disbursements of WIFIA Loan proceeds made and to be made for the current Federal

Fiscal Year will not exceed the curnulative disbursements through the end of the current

Federal Fiscal Year as set forth in the Anticipated WIFIA Loan Disbursement Schedule.

6. All documentation evidencing the Eligible Project Costs to be reimbursed to the

Borrower [or to be used to pay Eligible Project Costs previously paid by the Borrower]
by the above-requested disbursement has been delivered by the Borrower at the times and

in the manner specified by the V/IFIA Loan Agreement.

NYDOCS02/l 140608.6 D-3



7

15115

8.

9-

10,

11

l2

13.

I4

i5

16

The Bonower has all Governmental Approvals necessary as of the date hereof and as of
the Disbursement Date (immediately after giving effect to the above-requested

disbursement of WIFIA Loan proceeds), for the development, construction, operation and

maintenance of the Project and each such Governmental Approval is in full force and

effect (and is not subject to any notice ofviolation, breach or revocation).

Each of the insurance policies obtained by the Borrower in satisfaction of the condition in

Section l2(a)(xvi) (Conditions Precedent to Effectiveness) of the WIFiA Loan

Agreement is in full force and effect, and no notice of termination thereof has been issued

by the applicable insurance provider.

The Project has been, and is being, constructed in a manner consistent with all plans,

specifications, engineering reports and facilities plans previously submitted to and

approved by the WIFIA Lender and in accordance with prudent utility practice,

The representations and warranties of the Borrower set forth in the WIFIA Loan

Agreement and in each other Related Document are true and correct as of the date hereof

and as of the Disbursement Date, except to the extent such representations and warranties

expressly relate to an earlier date (in which case, such representations and warranties

shall be true and correct as ofsuch earlier date).

As of the date hereof and on the Disbursement Date (immediately after giving effect to

the above-requested disbursement of WIFIA Loan proceeds), (a) no Default or Event of
Default, and no event of default under any other Related Document and (b) no event that

with the giving of notice or the passage of time or both would constitute an event of
default under any other Related Document, in each case, has occurred and is continuing.

No Material Adverse Effect, or any event or condition that could reasonably be expected

to have a Material Adverse Effect, has occurred since November 6, 2017 and is
continuing.

Included with this requisition is a summary of the progress of construction of the Project

and a general description of the work done for which the funds being requisitioned are

being applied.

The undersigned acknowledges that if the Borrower makes a false, fictitious, or

fraudulent claim, statement, submission, or certification to the Government in connection

with the Project, the Government reserves the right to impose on the Borower the

penalties of 18 U,S.C. $ 1001, to the extent the Government deems appropriate.

A copy of this Requisition has been delivered to each of the above named addressees,

The undersigned is duly authorized to execute and deliver this Requisition on behalf of
the Borrower,
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Date:

By:
Name:
Title:

4 To be executed by the Borrower's Authorized Representative'

KING COUNTY, WASHINGTON4
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APPENDIX TWO TO EXHIBIT D

IAPPROVAL/DISAPPROVAL] OF THE WIFIA LENDER
(To be delivered to the Borrower)

Requisition Number lapproved in the amount of $l 'll

fapproved in part in the amount of I [not approved] by the WIFIA Lender (as

defined herein) pursuant to Section 4 (Dísbursement Conditions) of the WIFIA Loan Agreement,

dated as of [o], 2018, by and between

United States Environmental Protection
"WIFIA Lender").

King County, Washington (the "Borrower") and the

Agency, acting by and through the Adrninistrator (the

Any determination, action or failure to act by the VI/IFIA Lender with respect to the

Requisition set forth above, including any withholding of a disbursement, shall be at the WIFIA
Lender's sole discretion, and in no event shall the 1VIFIA Lender be responsible for or liable to

the Borrower for any and/or all consequence(s) which are the result thereof'

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, acting by and

through the Administrator

By:
WIFIA Lender's Authorized Representative
Name:
Title:
Dated:
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EXHIBIT E

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
g OMPI, IANCß WITIÍ , I, Alil.s

In each base to the extent applicable to the System (including the Project), the Borrower shall,

and shall require its contractors and subcontractors at all tiers with respect to the Project to,

comply in af material respects with all federal, state and local laws, including, as applicable, the

following federal laws listed below, which list is not intended to be exhaustive.

Environmental Authoriti es

o Archeological and Historic Preservation Act, Pub, L.93-291, as amended

o Archaeological Resoutces Protection Act, l6 U.S'C. $$ 470aa-mm

. Bald and Golden Eagle Protection Act, 16 U.S.C, $$ 668-668c

. Clean Air Act, Pub. L. 95-95, as amended

L Clean'Water Act, Titles III, IV and V, Pub. L. 92-500, as amended

o Coastal Barrier Resources Act, Pub. L.97-348

. Coastal Zone Management Act, Pub. L.92-583, as amended

¡ Endangered Species Act, Pub' L' 93-205, as amended

. Farmland Protection Policy Act, Pub. L,97-98

o Federal Actions to Address Environmental Justice in Minority Populations and Low-

Income Populations Environmental Justice, Executive order 12898

. Fish and V/ildlife Coordination Act, Pub' L. 85'624, as amended

. Floodplain Management, Executive Order 11988, 42 FR 26951'M¿y 24,1977, as

amended by Executive Order 13690, 80 FR 6425, February 4,201'5

?: Magnuson-stevens Fishery Conservation and Management Act, Pub. L. 94-265

. Marine Mammal Protection Act, 16 U.S.C. $0 1361-1407

¡ Mig¡atory Bird Treaty Act, 16 U.S.C. $$ 703-712

¡ National Historic Preservation Act, Pub. L. 89-655, as amended

. National Environmental Policy Act of 1969,42 U.S.C. $$ 4321 et seq.
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¡ Native American Graves Protection and Repatrìation Act,25 U.S.C. $$ 3001 et seq.

r Protection of Wetlands, Executive Order 11990 as amended by Executive Order 12608

o Rivers and Harbors Act, 33 U.S.C. 403

o Safe Drinking Water Act, Pub L.93'523, as amended

. Wild and Scenic Rivers Act, Pub. L.90-54, as amended

o Wilderness Act, 16 U.S.C. $$ 1131 et seq'

Economic and Miscellaneous Authorities

o Debarment and Suspension, Executive Order 12549

¡ Demonstration Cities and Metropolitan Development Act, Pub. L,89 -754, as amended,

and Executive Order 12372

o Drug-Free Workplace Act, Pub. L. 100-690

. Labor Standards, 33 U.S.C. ç 1372 and 40 U.S.C. $$ 3141-3144,3746 and3147

o New Restrictions on Lobbying, Section 319 of Pub. L. 101-121

¡ Prohibitions relating to violations of the Clean Water Act or Clean Air Act with respect

to federal contracts, grants, or loans under Section 306 of the Clean Air Act and Section

508 of the Clean Water Act, and Executive Order 11738

. The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970

(42 U.S.C, $$ 4601 et seq')

Civil Ri ghts, Nondiscrimination, Equal Employment Opportunity Authorities

o Age Discrimination Act, Pub. L. 94-135

. Equal Employment Opportunity, Executive Order 11246

¡ Section 13 of the Clean Water Act, Pub. L.92-500

o Section 504 of the Rehabilitation Act, Pub. L 93-112 supplemented by Executive Orders

11914 and 11250

. Title VI of the Civil Rights Act of 1964 (42 U.S'C. $$ 2000d et seq.)

r Participation by Disadvantaged Business Enterprises in Procurement under EPA

Financial Assistance Agreements
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EXHIBTT F

WIFIA DEBT SERVICE
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EXHIBIT G-l

OPINIONS REQUIRED OF COUNSEL TO BORROWER

An opinion of the counsel of the Borower, dated as of the Effective Date, to the effect

that:

(a) the Borrower has all requisite power and authority to conduct the business of the

System and to execute and deliver, and to perform its obligations under, the Existing Principal

Project Contracts;

(b) the execution and delivery by the Borrower of, and the performance of its
respective obligations under, the Existing Princþal Project Contracts have been duly authorized

by all necessary organizational or regulatory action;

(c) the Borrower has duly executed and delivered each Existing Principal Project

Contract,'and each Existing Principal Project Contract constitutes the legal, valid and binding

obligation of the Borrower, enforceable against the Borrower in accordance with its tenns;

(d) no authorization, consent or other approval of, or registration, declaration or other

filing with, any governmental authority of the United States of America or of the State is

required on the part of the Borrower for the execution and delivery by the Borrower of, and the

performance of the Borrower under, any Existing Principal Próject Contract, other than

authorizations, consents, approvals, registrations, declarations and filings that have already been

timely obtained or made by the Borrower;

(e) the execution and delivery by the Borrower of, and compliance by the Borrower
with the provisions of, the Existing Principal Project Contracts in each case do not (i) violate the

Organizaïional Documents of the Borrower, (ii) violate the law of the United States of America
or of the State or (iii) conflict with or constitute a breach of or default under any material

agreement or other instrument to which the Borrower is a party or any court order, consent

decree, statute, rule, regulation or any other law to which the Borrower is subject or by which it
is bound; and

(Ð there are no actions, suits, proceedings or investigations against the Borrower by
or before any court, arbitrator or any othet Governmental Authority that are pending, or to the

knowledge of such counsel after due inquiry, threatened in connection with the Ordinance

Documents, the WIFIA Loan Documents or the Existing Principal Project Contracts, in each

case in effect as of the Effective Date, or the Project.
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EXHIBIT G-2

OPINIONS REQUIRED FROM BOND COUNSEL

An opinion of bond counsel, dated as of the Effective Date, to the effect that:

(a) the Borrower has been duly created and validly exists as a political subdivision of
the State under and pursuant to the laws of the State, with all necessary right, power and

authority (including pursuant to the Ordinance and the V/IFIA Sale Motion) to execute and

deliver the Ordinance Documents and the other WIFIA Loan Documents.

(b) each of the Ordinance and the WIFIA Sale Motion has been duly passed by the

Borrower, and each of the Ordinance Documents and the other WIFIA Loan Documents has

been duly authorized by all necessary action of the Borrower, in each case in accordance with the

Organizational Documents of the Borrower and in compliance with all applicable laws;

(c) each of the Ordinance Documents and the other WIFIA Loan Documents has

been duly executed and delivered by the Borrower, in each case in accordance with the

Organizational Documents of the Borrower and in compliance with all applicable laws;

(d) each of the Ordinance Documents and the other WIFIA Loan Documents is in full
force and effect and constitutes the legal, valid, and binding obligation of the Borrower,

enforceable against the Borower in accordance with its terms ancl conclitions, except only to the

extent that enforcement of payment may be limited by bankruptcy, insolvency or other laws

affecting creditors' rights and by the application of equitable principles and the exercise of
judicial discretion in appropriate cases;

(e) no authorization, consent, or othø approval of, or registration, declaration, or

other ñling with, any governmental authority of the United States of America or of the State is

required oi the part of the Borrower for the execution and delivery by the Borrower of, and the

performance of the Borrower under, any Ordinance Document or other V/IFIA Loan Document,

õther than authorizations, consents, approvals, registrations, declarations, and filings that have

already been timely obtained or made by the Borrower;

(Ð the execution and delivery by the Borrower of, and compliance by the Borower
with the provisions of, the Ordinance Documents and the other WIFIA Loan Documents in each

case do not (i) violate the Organizational Documents of the Borrower, (ii) violate the law of the

United States of America or of the State, or (iii) to the knowledge of such counsel after due

inquiry, conflict with or constitute a breach of or default under any material agreement or other

instrument to which thc Borrower is a party or any court order, consent decree, statute, rule,

regulation, or any other law to which the Borrower is subject or by which it is bound;

(g) the WIFIA Bond is a Paúty Bond entitled to all of the benefìts of a Parity Bond

under the Ordinance, The WIFIA Bond is enforceable under the laws of the State without any

ñlrther action by the Borrower or any other Person, and the obligations under the WIFIA Bond

are pari passu in right of payment and right of security with all Pari Passu Obligations and are

senior in right of payrnent and right of security to all Subordinated Obligations;
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(h) the WIFIA Bond is secured by the Collateral. The Ordinance creates the valid

and binding assignment and pledge of the Collateral to secure the payment of the principal of,

interest on, and õth"r a^ounls payable in respect of, the WIFIA Bond, irrespective of whether

any party has notice of the pledge and without the need for any physical delivery, recordation,

filing or-further act. No documents or instruments ale required to be recorded or filed for record

in aãy place to establish, or maintain the validity and enforceability of, the pledge of the

Collateral to secure the obligations under the WIFIA Bond;

(i) the Bogower has complied with all applicable requirements of State law to
lawfrrlly pledge the Collateral for the benefit of the V/IFIA Lender and to apply the System

Revenues as required by the terms of the Ordinance and the WIFIA Loan Agreement;

û) all actions by the Borrower that are required for the application of System

Revenues'as required under the Ordinance and under the WIFIA Loan Agreement have been

duly and lawfully made;

(k) the Borrower is not entitled to claim govemmental immunity in any breach of
contract action under the WIFIA Loan Agreement or the WIFIA Bond or by the Trustee under

the Ordinance Documents;

(l) the Borrower is not an investment company required to register under the

Investment Company Act of 1940, as amended; and

(m) under the laws of the State, an action may be maintained against the Borrower in

respect of, or relating to, the Ordinance Documents and the other WIFIA Loan Documents.
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EXHIBIT H

FORM OF BORROWER'S OFFICER'S CERTIFICATE

Reference is made to that certain WIFIA Loan Agreement, dated as of [o],2018 (the

"WIFIA Loan Agreement"), by and among King County, Washington (the "Borrorryer") and

the United States Environmental Protection Agency (the "EPA"), acting by and through the

Administrator of the EPA (the "\ryIFIA Lender"). Capitalized terms used in this certificate and

not defined shall have the respective meanings ascribed to such terms in the V/IFIA Loan

Agteement.

The undersigned, I l, as Borrower's Authorized Representative, does hereby certify on behalf

of the Borrower and not in his/her personal capacity, as of the date hereof:

(a) pursuant to Section 12(a)(ii) of the WIFIA Loan Agreement, attached

hereto as Exhibit A are complete and fully executed copies of each Ordinance Document,

together with any amendments, waivers or modifications thereto, in each case that has been

entered into on or prior to the Effective Date, and each such agreement is in full force and effect,

and all conditions contained in such documents to the closing of the transactions contemplated

thereby have been fulfilled or effectively waived by the WIFiA Lender in its sole discretion;

(b) pursuant to Section 12(a)(vi) of the V/IFIA Loan Agreement, attached

hereto as Exhibit B is an incumbency certificate that lists all persons, together with their
positions and specimen signatures, who are duly authorized by the Borrower to execute the

Related Documents to which the Borrower is or will be aparty, and who have been appointed the

Borrower's Authorized Representative in accordance with Section 27 (Borrower's Authorized

Representative) of the WIFIA Loan Agreement;

(c) the aggregate of all committed sources of funds shown in the Base Case

Financial Model and in the Project Budget to pay Total Project Costs have been fully and

completely committed and allocated to the Borrower by the providers thereof and such ftinds are

sufficient to pay all Total Project Costs necessary to achieve Substantial Completion;

(d) pursuant to Section l2(a)(viii) of the WIFIA Loan Agreement, attached

hereto as Exhibit C are complete and fully executed copies of each Existing Principal Project

Contract (as listed below), and each such Existing Principal Project Contract is in full force and

effect and has not been amended, amended and restated, modified or supplemented except as

listed below and attached hereto as part of Exhibit C:

(Ð Georgetown Wet Weather Treatment Station Ballasted

Sedimentation Package;

(ii) Georgetown Wet Weather Treatment Station Demolition,
Remediation, and Site PreParation;

(iii)

(iv)

Georgetown Wet Weather Treatment Station - Construction;

Georgetown West Weather Treatment Station - Outfall;.and
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(v) Georgetown Wet Weather Treatment Station - Conveyance;

(e) the Borower has obtained all Govemmental Approvals necessary to

commence construction of the Project and each such Governdrental Approval is final, non-

appealable and in full force and effect (and is not subject to any notice of violation, breach or

revocation);

(Ð pursuant to Section 12(aXx) of the WIFIA Loan Agreement, attached

hereto as Exhibit D is the Base Case Financial Model, which Base Case Financial Model (i)

demonstrates that projected Systern Revenues are sufficient to meet the Loan Amortization

Schedule, (ii) demonstrates compliance with the Rate Covenant for each Bonower Fiscal Year

through the Final Maturity Date, (iii) reflects principal amortization and interest payment

schedules acceptable to the WIFIA Lender and (iv) demonstrates that the Borrower has

developecl, and identified adequate revenues to implement, a plan for operating, maintaining and

repairing the Project over the useful life of the Project;

(g) the Borrower (i) is authorized, pursuant to the Ordinance and Revised

Code of Washington, Section 39.46.750, to pledge, assign, and grant the Liens on the Collateral

purported to be pledged, assigned, and granted pursuant to the Ordinance Documents, without

lhe-need for notice to any Person, physical delivery, recordation, filing or fi,¡rther act, (ii)
recorded or filed, or caused to be recorded or fìled, for record in such manner and in such places

as are required all documents and instruments, and taken or caused to be taken all other actions,

as are neóesrury or desirable to establish and enforce the Lien on the Collateral (for the benefit of
the WIFIA Lender and the other Secured Parties) to the extent contemplated by the Ordinance

Documents or required pursuant to applicable law, and (iii) paid, or caused to be paid, all taxes

and filing fees that are due and payable in connection with the execution, delivery or recordation

of any Ordinance Documents or any instruments, certificates or financing statements in
connection with the foregoing;

(h) (i) pursuant to Section 12(aXxiii) of the TVIFIA Loan Agreement, attached

hereto as Exhibit E is a true, correct and complete copy of the final NEPA Determination, which

document has not been revoked or amended on or prior to the date hereof; (ii) the Borrower has

complied with all other applicable federal, state or local environmental review and approval

r"quir"*.ttts with respect to the Project and (iii) the Borrower has complied with all applicable

requirernents of the Uniform Relocation Assistance and Real Property Acquisition Policies Act
of 1970 (42 U.S.C. $ 4601 et seq,) and Title vI of the civil Rights Act of 1964 (42 u.s.c.

$ 2000d et seq,);

(i) pursuant to Section l2(a)(xv) of the WIFIA Loan Agreement, (i) the

Borrower's Federal Employer Identification Number is 91-6001327, (íi) the Bouower's Data

Universal Numbering System Number is 13510893 4, and (iii) the Borower has registered with,

and obtained confirmation of active registration status from, the federal System for Award

Management (www.SAM.gov), and attached hereto as Exhibit F is evidence of each of (i), (ii)
and (iii);

(t) pursuant to Section 12(a)(xvi) of the WIFIA Loan Agteement, attached

hereto as Exhibit G are true, correct and complete copies of certifrcates of insurance or
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documents pertaining to the Borrower's self-insurance proglam, in each case that dernonstrate

satisfaction of the insurance requirements of Section 1 5(f) of the WIFIA Loan Agreement;

(k) pursuant to Section l2(a)(xvii) of the WIFIA Loan Agreement, attached

hereto as (i) Exhibit H-l is a copyof the Borrower's Organizational Documents, as in effect on

the Effective Date (and certified by the Secretary of State of the State, to the extent applicable),

which Organizational Documents are in full force and effect and have not been amended since

the date of the last amendment thereto shown on the certificate and (ii) Exhibit H-2 is a copy of
such further instruments and documents as are necessary, appropriate or advisable to

consummate and implement the transactions contemplated by the Ordinance Documents and the

WIFIA Loan Docurnents;

(l) the Borrower has duly passed the WIFIA Sale Motion, which (i) confirms

the terms and conditions of the WIFIA Bond and authorizes the execution of the V/IFIA Loan

Agreernent and (ii) is and shall remain in full force and effect;

(m) pursuant to Section 12(a)(xx) of the WIFIA Loan Agreement, attached

hereto as Exhibit I are complete and fully executed copies of each performance security

instrument delivered to or by the Borrower pursuant to any Principal Project Contract as of the

Effective Date, each of which performance security instruments is (i) in compliance with the

requirements for such performance security instrument pursuant to the applicable Principal

Project Contract and (ii) is in full force and effect;

(n) the representations and warranties of the Borrower set forth in the WIFIA
Loan Agreement and in each other Related Document to which the Borrower is a party are true

and correct on and as of the date hereof, except to the extent that such representations and

warranties expressly relate to an earlier date, in which case such representations and warranties

were true and correct as of such earlier date; and

(o) (i) the maximum principal amount of the ïVIFIA Loan, together with the

amount of any other credit assistance provided under the Act to the Borrower, does not exceed

forty-nine percent (49%) of reasonably anticipated Eligible Project Costs and (ii) as required

pursuant to $ 3908(bX9) of the Act, the total federal assistance provided to the Project, including

lhe maximum principal amount of the WIFIA Loan, does not exceed eighty percent (80%) of
Total Project Costs.
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IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date

first mentioned above.

By:
Name:
Title: Authorized Person
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EXHIBIT B TO EXHIBIT H

INCUMBENCY CERTIFICATE

The undersigned certifies that he/she is the Clerk of the Metropolitan King County

Council of King County, Washington, a political subdivision of the State ôf Washington (the

"Borrorryer"), and as such helshe is authorized to execute this certificate and further certifies that

the followillg porsons have been elected or appointed, are qualified, and are now acting as

. officers or authorized persons of the Borrower in the capacity or capacities indicated below, and

that the signatures set forth opposite their respective names are their true and genuine signatures.

He/She further certifies that any of the officers listed below is authorized to sign agreements and

give written instructions with regard to any matters pertaining to the WIFIA Loan Documents

ãnd/or the Ordinance Documents as the Borrowet's Authorized Representative (each as defined

in that certain WIFIA Loan Agreement, dated as of the date hereof, between the Borrower and

the United States Environmental Protection Agency, actingby and through the Administrator):

Namç Titl-e Síqnñturq

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this

day of I l, 201).

By:
Name
Title:
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EXHIBIT I

F'ORM OF CERTIFICATE OF SUBSTANTIAL COMPLETION

lLetterhead of B o rr ow erl

lDatel

Environmental Protection Agency
ïVIFIA Director
WJC-W 6201A
1200 Pennsylvania Avenue NW
Washington,DC 20460

Project: Georgetown Wet'Weather Treatment Station Project - N17107W4

Dear Director:

This notice is provided pursuant to Section 15(gXiXA) (ffirmative Covenants - Notíce -
Substantial Completion) of that certain V/IFIA Loan Agreement (the "\ryIFIA Loan
Agreement"), dated as of [o],2018, by and between King County, Washington (the

"Borrorryer") and the United States Environmental Protection Agency, acting by and through its
Administrator (the "WIFIA Lender").

Unless otherwise defined herein, all capitalized terms in this Notice have the meanings assigned

to those terms in the WIFIA Loan Agreement.

I, the undersigned, in my capacity as the Borrower's Authorized Representative and not in my
individual capacity, do hereby certify to the WIFIA Lender that:

(a) on linsert date Substantial Completion requirements were satisfied), the Project satisfied
each of the requirements for Substantial Completion set forth in the llnsert reference to
the design-build or similar agreement þr the Proiectl;

(b) Substantial Completion has been declared under each of the above-referenced agreements

and copies of the notices of Substantial Completion under such agreements are attached

to this certification; and

(c) Substantial Completion, as defined in the WIFIA Loan Agreement, has been achieved.

[Borrower's Authorized Representative]
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EXHIBIT J

FORM OF PARI PASSU OBLIGATIONS CERTIFICATE
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EXHIBIT K

FORM OF MONTHLY REPORT

þIonthly Report on Georgetown -\ry''et Ïffeath:er
Treatment Station Construction Progress

January 2018
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Milestone Status

Treatment Station Contract

Conveyance Contract

Outfall Contract

Àppendix
A. WIFIA Project SgmmarY RePort

2

3

4

6
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t{¡ KÍnscaunt¡r2. TREATMENT STATION CONTRACT
Summary of Progress at January 31, 2018

Table 1 summarizes key milestones. ín the Georgetown Wet Weather Treatment Station (GWWTS)

program. This section of the report addresses changes in the contract schedules that may affect the key

milestones. The remainder of this report tracks the progress of each construction contract relative to

the contract milestones establíshed when the Notice to Proceed is issued or as modified by subsequent

Change Orders.

Table 1

Key Milestones

Note i.: Projected completion of milestones taken from the contract documents. Future reporting will

be taken from the contractors' most recent Schedule Updates or from the Program Schedule.

Note 2: Scheduled start projected from the contract documents. Future reporting will be per most

recent Schedule Updates or the Program Schedule.

Treatment Station Contract: Notice to Proceed was issued on Novembe r 30,20t7 ,

Conveyance Contract: Advertisement to bid is scheduled for mid-February 20L8.

Outfall Contract: Notice to Proceed was issued on January !7,201'8-

Conveyance

, Contract effluent
pipeline

April2019
Treatment
Station

Lrhg/2Ot8MS 1: Regulator below grade

completion

4/20/2020 SCL work April2020Treatment
Station

MS 2: lnfrastructure for'SCL
transformers

Treatment
Station

10/1.s/2020 SCL work
October

2020MS 3: lnfrastructure for SCI duct bank

8/24/2020 SCL work August 2020Conveyance
MS 1: Effluent Pipeline and power
duct bank Sta, 19+20 to Sta. 22+6O

Conveyance 4h4/20
Regulator above
grade work

April2020MS 2: Complete all Work on the TS

Site and sidewalk adjacent to site

t2/31./2022 N/A N/AAilConstruction Completion (consent

decree
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2. TREATMENT STATION CONTRACT
Summary of Progress at January 3L, 20L8

\{¡ .Kins county

Contract C01025C17 Summ

Major Components Georgetown Regulator and associated electrical building
* lntegration with Brandon Regulator Modifications

lntegration with Michigan Regulator Modifications

lPS, Equalization Basin and Screening

Ballasted Sedimentation
UV Disinfection
Solids Holding Tank

Odor Control
Electrical Building

Operations and Maintenance Support Building and Generator Buílding

Contractor

Contract Cost Summary

* includès retainage, does not include sales tax

Flatiron West, lnc.

Schedule Summary

Original Contract Value s96,169,322.12 NTP ¡ffective Date, November 30,20t7

Changes to Date So.oo Original Time for Completion 1,500 days

Current Contract Value 596,L69,322,!2 Oríginal Contract Completion January 8,2022

Changes to Date o.o0% Time Added to Date 0 Days

Current Contract Completion January 8,2022

Earned to Date (Prism)* So.oo Days Elapsed 62 days

% Earned to Date (Prism)* o.oo% % Duration Worked 4.1%

Construction Sum

39Received
Retumed 32

In Review 7

fnformation

Major work activities this work period:
o Submittal processing. Key submittals included - excavation support systems, dewatering plan,

construction stormwater control plan, wastewater pretreatment plan, contaminated soil handling

plan, vibration monitoring plan, settlement and utility mon¡toring plan, traffic control plans, HASP

and draft project schedule,
r Shoring permit revision approvals for project excavations (Post lssuance Submittal).

Major activities planned in next work period:
o Mobilization to site.
o Continued submittal processing and pre-planning activities.

Received t2
Responded l1
In Review 1

NYDOCS02/l 140608.6 K-4
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2. TREATMENT STATION CONTRACT
Summary of Progress at January 31, 2018

Hl Kingceunü3r,

Cash Flow

a

RCO-001

RCO-002

RCO-003

RCP-001

RCP-002

RCP-003

Continued shoring permit revision approvals,

The Draft Project Schedule, which is not cost loaded, was received at the end of January. To date, no

contractor progress payments have been received. Cash flow information will be provided in future

reports after receipt of these items,

A list of potential changes is provided below. Once negotiations are in progress, an appendix for

changes will be included with this report to provide a more comprehensive change summary.

Preconstruction view of project site looking west

Regulator Shoring

Schedule Delay for COS Submittal Reviews

Secant Pile Demonstration Program

UV System Contract Amendment 2

Structura I Shoring Cla rifications
Contractor's Construction Facilities
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tf¡ Kins county3. CONVEYANCE CONTRACT
Summary of Progress at January 3t,2OI8

Major Components 30-inch and 60-inch diameter and 4-foot by 8-foot square combined

sewers, associated diversíon manholes, and a 36-inch and 60-inch

día meter effluent pipeline.

Effluent pipe drain pump.

Brandon Regulator slide gate replacement.

Contrector TBD

Contract Cost Summary Schedule Summary

Orieinal Contract Value TBD NTP Effective Date TBD

Changes to Date N/A Original Time for Completion 750 days

Current Contract Value TBD Original Contract Comþletion TBD

Changes to Date N/A Time Added to Date N/A

Current Contract Completion TBD

Earned to Date (Prism)* NiA ¡. Days Elapsed N/A

% Earned to Date (Prism)* N/A I. % Duration Worked N/A
* includes retainage, does not include sales tax

Advertisement to bid is scheduled for mid-February 2018'
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4. OUTFALL CONTRACT
Summary of Progress at January 3L,20t8

H¡ Kins Count¡r

Major Components :3ì outfall: Approximately 306 lineal feet of 54-inch-outside-diameter high

density polyethylene (HDPE) outfall pipe into the Lower Duwamish

Waterway (LDW).

- Effluent Conveyance: Approximately 19 lineal feet of 60-inch-inside-

diameter lined and coated steel effluent conveyance pipe'

Drop Structure: Cast-in-place concrete structure within a shored and

dewatered excavation.

Contractor Pacific Pile and Marine

Contract Cost Summary Schedule Summary

* includes retalnage, does not include sales tax

Notice to Proceed was issued on January L7,2OL8. Pacific Pile and Marine will begin transmitting

submittals in February. Submittals and planning activities wíllcontínue through May of this year,

Mobilization to the site is planned for early June 2018.

Original Contract Value S4,672,ooo.oo NTP Effective Date January t7,2Ot8
Changes to Date So.oo original Time for Completion 425 days

Current Contract Value $4,672,000.00 Original Contract Completion March 18,2019

Changes to Date 0.00% Time Added to Date 0 days

Current Contract Completion March 18, 2019

Earned to Date (Prism)* s0,00 Days Elapsed 14 days

% Earned to Date (Prism)* o% % Duration Worked 3.3%
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APPENDIX
Summary of Progress at January 3L,2Ot8

Hl Kingcounty

Project Schedule Status

Project Budget Status

Critical lssues / Material Problems

¡ None for this period,

Projected Substantial
Completion Date

Current Substantial Completion ,Variance (däÍs)

t/812022 r/8/2022

Estimated
Constructíon Costs

to Completion

Total Estlmated
Construction Costs

for Georgetown

January 2018

Construction Costs

Total Costs lncurred
to Date

Constructlon
Costs lncurred
to Date
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