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SUBJECT

Proposed Ordinance 2023-0180 relates to the King County Office of Public Complaints and the King County Code of Ethics. 

SUMMARY

The King County Office of Public Complaints, commonly referred to as the Ombuds Office, has investigatory powers provided in four chapters of the King County Code. Each chapter determines who the Ombuds can investigate, what types of issues can be investigated, the procedures for investigating, the Ombuds’ ability to impose civil penalties, and the appeal process.

Under the Code of Ethics, K.C.C. chapter 3.04, the Ombuds is responsible for investigating possible ethics violations and issuing findings. The Board of Ethics (Board), made up of five volunteers and staffed by the Office of Risk Management, serves as the appellate body. In 2012, the Council added the ability for the Ombuds and a respondent to enter into an early resolution agreement in lieu of a full investigation and a finding of reasonable cause.[footnoteRef:1] An early resolution agreement is not appealable and not considered final until it is approved by the Board of Ethics. The early resolution agreement option has been used twice – the first one approved in 2021 and the second approved in 2023.   [1:  Ordinance 17504] 


The proposed ordinance would make several changes to the chapters of code relating to the Office of Public Complaints and the Code of Ethics.[footnoteRef:2] For example, it would establish a timeline for the early resolution agreement process, require the Ombuds to share material records with the Board, and clarify what actions the Board can take on an early resolution agreement. The proposed ordinance would also require the Ombuds to transmit one report a year instead of two, require the report to include each of the four types of investigations conducted by the Ombuds, and require the Ombuds to share the section of the report related to ethics investigations with the Board of Ethics.  Additionally, it would make changes to the Board of Ethics such as adding a requirement that members of the Board have demonstrated experience applicable to carrying out the Board's responsibilities. A detailed description of proposed changes is included in Tables 2 through 7 in the Analysis section of this staff report.   [2:  K.C.C. chapter 2.52 and K.C.C. chapter 3.04, respectively ] 


The Board of Ethics discussed this proposed ordinance at their June 16, 2023 meeting, a week after it was briefed in the Government Accountability and Oversight Committee. Feedback from the Board has been added to the Analysis section of this staff report in blue font. 

Amendment 1 would make five changes in response to feedback from the Ombuds and the Board of Ethics. It would: 

· Remove the proposed requirement that the Ombuds' annual report include case outcomes for whistleblower investigations conducted by investigatory officials other than the Ombuds. 
· Remove the proposed requirement that the Ombuds attach to an early resolution agreement any records considered material in reaching its decision to enter the early resolution agreement. The Ombuds would still be required to attach a report of material facts. 
· Clarify that individual members of the Board of Ethics would be able to request any documents within the Ombuds' investigative file that support any specific material facts. They would still be able to gain access to the full file if requested. 
· Change the amount of time the Ombuds would have to report on a respondent's compliance with an early resolution agreement to the Board of Ethics from 15 to 30 days after the reporting and compliance deadline set forth in the agreement. 
· Adds ethics to the types of experience that candidates might have when applying to serve on the Board. Also adds that members of the Board shall have a willingness to commit the time necessary to attend committee meetings and activities as well as a strong commitment to an accountable, transparent, and well-managed Board of Ethics. 

BACKGROUND 

The original King County Charter, approved by voters in 1968, required the Council to adopt an ordinance prohibiting an officer or employee of the county from having certain conflicts of interest.[footnoteRef:3] It also directed the Council to establish an office to receive complaints concerning the operation of county government.[footnoteRef:4] The following year, the Council adopted the county’s original Code of Ethics and created a Board of Ethics.[footnoteRef:5] Several months later the Council established the Office of Citizen Complaints, which has since been renamed the Office of Public Complaints and is commonly referred to as the Ombuds Office.[footnoteRef:6] The King County Code of Ethics, the Board of Ethics, and the Office of Public Complaints are discussed in more detail below.    [3:  King County Charter Section 820 ]  [4:  King County Charter Section 260 ]  [5:  Ordinance 204 established the Code of Ethics and the Board of Ethics. It was repealed and replaced with Ordinance 1308 and Ordinance 1321 in 1972. ]  [6:  Ordinance 473 and Ordinance 19123] 

 
Code of Ethics.  The Code of Ethics, K.C.C. chapter 3.04, asserts that public confidence in government is essential and must be sustained by establishing and enforcing rules to assure the impartiality and honesty of officials and employees in all public transactions and decisions.[footnoteRef:7]  The private conduct and financial dealings of public officials, employees, and candidates for public office cannot present a conflict of interest, actual or apparent, between the public trust and private interest.[footnoteRef:8]  [7:  K.C.C. 3.04.015.B]  [8:  K.C.C. 3.04.015.A] 


Established over fifty years ago, the Code of Ethics was originally patterned after state law.[footnoteRef:9],[footnoteRef:10]  While it has been amended several times, core elements from its inception remain in the code today including some of the standards for just and equitable treatment, conflicts of interest, the disclosure of financial information, and penalties. [9:  Ordinance 204 was adopted by the Council on October 27, 1969 with an effective date of January 1, 1970. Sections pertaining to the Code of Ethics were repealed and replaced by Ordinance 1308 in 1972.]  [10:  Chapter 42.23 RCW] 


Applicability.  The Code of Ethics applies to all county employees including county elected officials and members of county boards, commissions, or other multimember bodies.[footnoteRef:11]  In 1990, the Council clarified that employees and officials of the judicial branch are exempt from the Code of Ethics.[footnoteRef:12] This is because judges, commissioners, and magistrates are subject to the Code of Judicial Conduct, which is enforced by the Washington State Commission on Judicial Conduct. Of note, the Code of Ethics does apply to employees of the Department of Judicial Administration (DJA).[footnoteRef:13]  The King County Charter states that although the DJA is administered by the Superior Court Clerk, who is appointed by a majority of the Superior Court Judges, it is considered an executive department.[footnoteRef:14]   [11:  K.C.C. 3.04.17.E states "County employee" or "employee" means any individual who is appointed as an employee by the appointing authority of a county agency, office, department, council, board, commission or other separate unit or division of county government, however designated, but does not include employees of the county's judicial branch.  "County employee" also includes county elected officials and members of county boards, commissions, committees or other multimember bodies, but does not include officials or employees of the county's judicial branch but does include employees of the department of judicial administration.]  [12:  Ordinance 9704 ]  [13:  K.C.C. 3.04.17.E]  [14:  King County Charter 350.20.20] 


Each affected agency should inform its employees about the Code of Ethics and strive to effectively enforce its requirements by seeking appropriate assistance from the Office of Public Complaints, Board of Ethics, and Prosecuting Attorney’s Office (PAO) when considering and acting upon allegations of misconduct.[footnoteRef:15] [15:  K.C.C. 3.04.015.B] 


Investigations. The Board of Ethics was initially responsible for investigating ethics complaints; however, those powers were turned over to the Ombuds in 1990.[footnoteRef:16]  According to Ombuds records, this change came about after the Board asked the Ombuds to investigate a complaint due to the Board's lack of investigative capability, despite having investigative responsibility at the time.[footnoteRef:17] [16:  Ordinance 9704]  [17:  Ombuds Record: Memorandum from Rella Foley, Interim Director, Office of Citizen Complaints, to Councilmember Rob McKenna, dated March 27, 1997. The Council determined that the Ombuds would handle investigations and the Board would be the appellate body for decisions made by the Ombuds regarding ethics cases. According to the memo, "The thinking behind this decision…was that from a citizen's, or employee's perspective as respondent, it would be less costly and less burdensome for their appeals to be heard by the BOE rather than the court(s). Additionally, respondents would have a fair process, both in terms of appearance and actuality if the office that conducts the investigation is separate from the office that hears the appeal. The present structure of a legislative investigative office and executive appeal office also provides for check and balance in relation to any political motivation that could occur in the investigative process."] 


Currently, complaints alleging an ethics violation must be filed with the Ombuds within five years from the date of the violation.[footnoteRef:18] If the Ombuds determines that the alleged conduct could be an ethics violation, the Ombuds has twenty days after the complaint was filed to notify the respondent and promptly begin an investigation.[footnoteRef:19] A respondent is defined as the individual against whom a complaint is filed or an investigation is conducted.[footnoteRef:20]   [18:  K.C.C. 3.04.055.B.3. If the violation was not discovered because of concealment by the person charged, then the complaint must be filed within two years from the date the violation was discovered or reasonably should have been discovered.]  [19:  K.C.C. 3.04.055.C]  [20:  K.C.C. 3.04.017.N] 


Upon completing the investigation, the Ombuds is required to produce written findings including whether there is or is not reasonable cause to believe the respondent violated the Code of Ethics.  If the Ombuds finds that there is no reasonable cause, the finding is shared with the complainant, respondent, and the Board of Ethics.[footnoteRef:21] If the Ombuds issues a reasonable cause order, it is sent to the respondent, the Board of Ethics, and the PAO. A reasonable cause order includes:  [21:  K.C.C. 3.04.055.G] 

· A finding that one or more violations of the chapter has occurred;
· The factual basis for the finding;
· Any civil penalties; and
· A notice informing the respondent of their right to appeal to the Board of Ethics.[footnoteRef:22]  [22:  K.C.C. 3.04.055.H] 


If the respondent does not request an appeal within twenty days of receiving a reasonable cause order, the order is considered final and the Ombuds then shares a copy with the complainant and the respondent’s appointing authority.[footnoteRef:23]    [23:  K.C.C. 3.04.057.A ] 


Appeals. If a respondent wishes to appeal a reasonable cause order, they have twenty days to make a written request to the Board of Ethics. The request must cite the order and findings to be contested.  

The Board is required to hold a hearing within a reasonable amount of time after receiving the request for appeals and must notify the parties at least ten days prior to the hearing date.  Parties include the respondent and the Ombuds. Both have the same rights at the hearing (such as the ability to call and examine witnesses and introduce evidence), and the burden of proving that a violation occurred rests on the Ombuds. 

Following the review of evidence submitted, the Board issues written findings and conclusions that either affirm, modify, or reverse the order. The Board’s decision is sent to the respondent, the Ombuds, the respondent’s appointing authority, the PAO, and the complainant.  

Early Resolution Agreements. In 2012, the Council added the ability for the Ombuds and the respondent to enter into an early resolution agreement in lieu of a full investigation and a finding of reasonable cause.[footnoteRef:24] The agreement must be in writing, signed by the Ombuds and the respondent, and include:  [24:  Ordinance 17504] 

· Identification of the violations that occurred; 
· The factual basis for the violation; 
· Any civil penalties; and 
· The respondent’s acknowledgment that an ethical violation occurred and that the early resolution agreement cannot be appealed. The respondent may also include a statement explaining circumstances surrounding the violation.[footnoteRef:25]   [25:  K.C.C. 3.04.055.I] 


An early resolution agreement is not considered final until it is approved by the Board of Ethics. If approved, the Board sends a copy to the Ombuds who forwards it to the respondent, the respondent’s appointing authority, the PAO, and the complainant. If not approved, the Board must notify the Ombuds; however, the code is silent on what happens next with the agreement and the investigation. The Ombuds states that if the Board rejects an agreement the Ombuds would either negotiate a new agreement (taking into account the Board's concerns) or complete an investigation and issue findings.  

The early resolution agreement process was proposed to shorten the investigation time required to find a violation. The Ombuds did not believe situations for its use would arise often, but suggested it would promote efficiency when used, with minimal impact on the Board of Ethics’ time.[footnoteRef:26] To date, the process has been used twice. The first agreement, approved in 2021, included corrective actions for an agency rather than the named respondents and the second, approved in 2023, imposed a civil penalty on the respondent. According to the Ombuds, the sample size is too small to draw meaningful conclusions about how the early resolution agreement process is working. Anecdotally, the Ombuds says the two cases likely saved staff time investigating, but not significantly because time was spent negotiating the agreement in lieu of investigating. The Ombuds notes that staff, legal, and Board time is likely saved given the agreements are not appealable. The Ombuds also points to non-financial or time related benefits related to the process (for example, deeper engagement by the respondent and creative solutions that may get at the source of the problem). Executive staff for the Board of Ethics state that the early resolution agreement most recently approved had minimal impact on the Board's time (given staff turnover, they were not able to speak to the impact of the first early resolution agreement).  [26:  Legislative record: 2012-0455 staff report ] 


Penalties. The Ombuds has the authority to impose civil penalties and is responsible for reporting apparent criminal violations to appropriate law enforcement authorities.[footnoteRef:27],[footnoteRef:28]   [27:  K.C.C. 3.04.055.A]  [28:  K.C.C. 3.04.060] 


Penalties outlined in the code include: 
· Any negligent or willful violation of the Code of Ethics constitutes a misdemeanor and upon conviction is punishable by a fine not to exceed $1,000 or imprisonment in the county jail not to exceed 90 days, or both. 
· Elected officials may be subject to penalties under state law[footnoteRef:29] and the King County Charter[footnoteRef:30] and may also be subjected to a civil penalty of an amount not to exceed the lesser of one month of county pay or the amount authorized in law.  [29:  RCW 42.12.010]  [30:  King County Charter Section 670 and RCW 29A.56.110] 

· County employees, other than elected officials, may be subject to disciplinary action up to and including termination from employment, provided that such disciplinary action is consistent with Career Service Guidelines and collective bargaining agreements. They may also be subjected to a civil penalty not to exceed the lesser of one month of county pay or the amount authorized by law.
· Members of boards and commissions may be subjected to immediate removal of such appointment. 
· Contractors or potential contractors who willfully attempt to secure preferential treatment shall have their contracts canceled and shall not be able to bid on other county contracts for a period of two years.  
· Civil and criminal liability shall be imposed on any person who either directly or as an accomplice commits a violation of the Code of Ethics.

Board of Ethics. The Council initially established the King County Board of Ethics in the same ordinance that created the Code of Ethics in 1969.[footnoteRef:31]  The purpose of the Board is to ensure proper implementation and interpretation of the Code of Ethics.[footnoteRef:32] It is authorized to implement forms, administrative processes, and operational procedures necessary to comply with the Code of Ethics chapter.[footnoteRef:33] The Board was originally charged with investigating alleged ethics violations, but as previously noted, the investigatory powers were turned over to the Ombuds in 1990.[footnoteRef:34] In the 1997 general election, voters rejected an amendment proposed by the 1996-1997 King County Charter Review Commission that would have created an independent Board of Ethics.[footnoteRef:35],[footnoteRef:36]  [31:  Ordinance 204, Section 6. Although the ordinance had an effective date of January 1, 1970, the section creating the Board of Ethics went into effect upon the passage of the ordinance in October 1969. Note, this ordinance was repealed and replaced by Ordinance 1321 in 1972. ]  [32:  K.C.C. 3.04.090]  [33:  K.C.C. 3.04.130 ]  [34:  Ordinance 9704 ]  [35:  Ordinance 12848]  [36:  1996-1997 King County Charter Review Commission Final Recommendations (June 1997): https://kingcounty.gov/independent/charter-review-commission/about/histdoc/1997-final-recommendations.aspx] 

Currently, the Board’s authorities established in the code include: 

1. Statements of Financial and Other Interests (K.C.C. 3.04.050).  The Board receives statements of financial and other interest from all nominees for appointment to any county elective office except for judicial candidates, all elected officials defined as county employees under the chapter, certain employees named in this subsection of the code or who meet criteria set by the Board, and nominees to county boards and commissions.  The Board is also able to adopt rules and regulations by which affected employees may request suspension or modification of disclosure requirements. 

According to executive staff for the Board, the Board "is responsible in adopting necessary and appropriate rules regarding financial disclosure forms.  The Ethics Program, on the other hand, conducts audits on the statement of financial and other interests that requires further clarification, particularly forms where employees have indicated the possibility of a conflict-of-interest issue. All statements are ultimately managed by the Financial Disclosure Program."

2. Disclosure of Interests by Consultants (K.C.C. 3.04.120).  Consultants entering into a contract with the county in excess of a certain amount are required to file a signed, sworn written statement disclosing certain information to the Board of Ethics and the Executive.[footnoteRef:37] The code lists the disclosable information, which includes things such any financial interest in the consultant by any county employee or member of their immediate family and any positions on county boards or commissions held by any officer or director of the consultant in the five years preceding the contract. Payments cannot be made to a consultant until five days after the Board of Ethics and the Executive receive the required information.   [37:  Consultant is defined as a person who by experience, training, and education has established a reputation or ability to provide professional or technical services on a discrete, nonrecurring basis over a limited and preestablished term as an independent contractor to the county. (K.C.C. 3.04.120.C) Person refers to any individual, partnership, association, corporation, firm, institution or other entity, whether or not operated for profit.  It does not include governmental units of or within the United States. (K.C.C. 3.04.017.M)] 


[bookmark: _Hlk135990817]According to executive staff, the Ethics Program would historically receive more than 100 statements a year indicating nothing to disclose and approximately 1 or 2 statements with a conflict to review. Due to procedural changes within the procurement process, the consultant disclosure attestations are now integrated into contract language instead of filling out a separate form. As a result, the Ethics Program only needs to review statements with a conflict to report and has spent essentially no time on this activity since the procedural change. 

3. Advisory Opinions (K.C.C. 3.04.100). The Board, at the request of a county officer or employee or whenever it deems it in the public interest, shall issue written advisory opinions concerning questions of ethics, conflicts of interest, and the applicability of the Code of Ethics. These advisory opinions are sent to any officer or employee requesting the opinion, the Ombuds, the Executive, and all Councilmembers. The Office of Risk Management has also made them available online; however, the website cautions against relying on older opinions since the Code of Ethics has been amended several times. 

Since 1990, the Board has issued about 145 advisory opinions; however, none have been issued since 2012.[footnoteRef:38]  Executive staff attribute the decline in advisory opinions issued to:  [38:  Board of Ethics Advisory Opinions: https://kingcounty.gov/depts/risk-management/ethics-program/publications-resources/advisory-opinions.aspx ] 

· Existing advisory opinions issued cover a variety of conflict-of-interest topics and are still relevant; 
· County employees send inquiries regarding conflicts of interest to the Ethics Program email account and are typically satisfied with the program’s response, so they do not choose to further pursue an advisory opinion; and
· Employees may be unaware about the advisory opinion option or how the process works.

Executive staff note that the Ethics Program has been working to review all previously issued advisory opinions for relevancy. Some advisory opinions have been identified as either no longer relevant or having inappropriate language and will be pulled from their website. 

4. Ethics Violations: Early Resolution Agreements and Appeals (K.C.C. 3.04.055 and K.C.C. 3.04.057). Should the Ombuds enter into an early resolution agreement with a respondent, it is not considered effective until approved by the Board of Ethics. As previously mentioned, the early resolution agreement option has been used twice since it was established in 2012. 
The Board also hears appeals on orders of reasonable cause resulting from ethics investigations by the Ombuds. It conducts an independent review of the allegations, facts, and order issued by the Ombuds to determine whether the order is supported by substantial evidence and whether the Ombuds properly interpreted or applied the Code of Ethics. Under this section, the Board has the power to administer oaths and affirmations, issue subpoenas and compel attendance, take evidence and require the production of any books, papers, correspondence, memoranda or other records relevant or material to the hearing.[footnoteRef:39]  Following a review of the evidence submitted and after a reasonable time, the Board must issue written findings either affirming or modifying the order if it finds a violation occurred or reversing the order if it finds no violations occurred.   [39:  K.C.C. 3.04.3.04.57.C] 

According to executive staff, there has not been an appeals case before the Board in the last decade. When asked how many appeals cases have been heard by the Board historically and for case outcomes, executive staff state information beyond the past decade is currently unknown due to staff turnover.  

5. Oversight of Public Office Funds (K.C.C. 3.04.210). King County elected officials may establish a privately administered account, called a public office fund account, to deposit contributions solicited and received for the purpose of defraying non-reimbursed public office related expenses (such as travel, meals, accommodations, and event admissions). Within two weeks of establishing a public office fund account, the elected official shall file a statement with the Board of Ethics identifying the fund administrator, indicating the amount and source of all contributions received by the public office fund and identifying all items and services acquired or reimbursed through any payments made from the public office fund and associated amounts paid. Quarterly statements updating such information shall also be filed with the Board of Ethics. When asked what the Board's oversight of public office funds entails and how much time it requires of the Board, executive staff note that, due to staff turnover, historical knowledge of this responsibility is currently unknown.  

Membership and Staffing.  The Council expanded the Board of Ethics from a three to a five-member board in 1993.[footnoteRef:40]  Two members are appointed by the Executive, two are appointed by the Executive from a list of nominees submitted by the Council, and the fifth member – who shall serve as chair – is appointed by the Executive from a list of nominees submitted by the other four members of the Board. The Council confirms all members.[footnoteRef:41] Board members volunteer to serve three-year terms, and there are no qualifications or educational requirements for members set in the code. All seats on the Board are currently filled. Members are listed in Table 1.  [40:  Ordinance 11185 ]  [41:  K.C.C. 3.04.080] 


Table 1. Board of Ethics Membership

	Member & District 
	
	Nomination  
	
	Term
	
	Motion

	Saloni Mavani (D6)
	
	Council
	
	Partial, expires July 31, 2023
	
	16258

	Laura Crandall (D2)
	
	Executive
	
	Partial, expires July 31, 2024
	
	16381

	Michael Blake (D1)
	
	Council
	
	Full, expires July 31, 2026
	
	16323

	Bruce Davis (D8)
	
	Executive
	
	Partial, expires July 31, 2024
	
	16325

	Gunbjorg Ladstein (D4)
	
	Board, Chair
	
	Partial, expired July 31, 2017
	
	14574



Executive staff recognize Chair Ladstein has been serving on an expired term, and they are currently preparing a motion reappointing her to a full three-year term. Board meetings are open to the public and typically held four times per year on the third Monday in January, April, July, and October. Due to COVID, the Board met once in 2020 and once in 2021. It did not meet in 2022. Executive staff state this was due to "major shifts in sectional service demands, operational workflows and Board recruitment" needs. Now that the Board is fully seated, regular meetings have resumed. 

The Board is staffed by the Office of Risk Management within the Department of Executive Services.[footnoteRef:42] Half of an FTE (a project program manager III) is dedicated to the Ethics Program.[footnoteRef:43] In addition to staffing the Board, the Ethics Program provides ethics training upon request from supervisors or department managers. In 2022, seven ethics trainings were provided to various departments and sections. There is also a recorded ethics training available for self-enrollment in NeoGov. Executive staff note that the Ethics Program is "looking forward to continued work on its modernization initiative in the coming years subject to resource availability, including but not limited to: sunsetting Advisory Opinions that are no longer relevant, incorporating pro-equity recruitment methods to staff the Board of Ethics, amending code language to increase accessibility, updating Ethics Program website and reference materials, and refresh ethics code training enterprise wide."  [42:  K.C.C. 2.16.035.A. The County Administrative Officer, which is the director of the Department of Executive Services, is responsible for providing staff support to the Board. ]  [43:  The position is 1 FTE evenly split between staffing the Ethics Program and serving as the public records officer for the Department of Executive Services.  ] 


Office of Public Complaints/Tax Advisor. The King County Charter required the Council to establish an office to receive complaints concerning the operation of county government, investigate such complaints, and make recommendations concerning its findings.[footnoteRef:44] In 1970, the Council fulfilled this requirement by establishing a Joint Seattle/King County Office of Citizen Complaints, which was prescribed powers to investigate any administrative act of any administrative agency.[footnoteRef:45] In 1982, the partnership with the City of Seattle ended and references to a joint office were removed from the code.[footnoteRef:46] In 2020, voters approved changing the name to the Office of Public Complaints; however, as noted, it is commonly referred to as the Ombuds Office.[footnoteRef:47] [44:  King County Charter Section 260 ]  [45:  Ordinance 473]  [46:  Ordinance 5869]  [47:  Ordinance 19123 ] 


The Office of Public Complaints operates as an independent office within the legislative branch of county government. It is headed by a director, the Ombuds, who is appointed to a five-year term by a majority of the Council.  

Investigatory Powers. Over time, the Council gave the Ombuds additional investigatory powers. The code addresses the Ombuds’ powers in four separate chapters: 

1. Lobbyist Disclosure (K.C.C. chapter 1.07). In 1998, the Council created the Lobbyist Disclosure Code requiring the registration of lobbyists and the reporting of lobbying activity.[footnoteRef:48] The Lobbyist Registration Program is managed by the Department of Executive Services. Originally, the County Auditor was tasked with investigating alleged violations of this chapter; however, the Ombuds took on this role in 2006.[footnoteRef:49] Under this chapter, the Ombuds is authorized to use the subpoena power to compel sworn testimony from any person and require the production of any records relevant or material to the investigation except information that is legally privileged.[footnoteRef:50] Should the Ombuds make a finding of reasonable cause, the Ombuds may impose a civil penalty.[footnoteRef:51] If the respondent wishes to appeal an order of the Ombuds issued under this chapter, they may do so to the King County Hearing Examiner.[footnoteRef:52]  [48:  Ordinance 13320]  [49:  Ordinance 15610]  [50:  K.C.C. 1.07.140.C]  [51:  K.C.C. 1.07.140.G.3]  [52:  K.C.C. 1.07.150] 


2. Office of Public Complaints/Tax Advisor (K.C.C. chapter 2.52).[footnoteRef:53] Under this chapter, established in 1970, the Ombuds has the authority to investigate, on complaint or on its own initiative, any administrative act of any administrative agency.[footnoteRef:54]   [53:  Under K.C.C. 2.52.090.H, the Ombuds also serves as the county’s tax advisor.  This is not an investigatory role but rather one that advises taxpayers on property tax related matters, including property tax appeals (which are appealed to the King County Board of Appeals and Equalization). ]  [54:  K.C.C. 2.52.090.A ] 


An administrative act includes “every action (such as decisions, omissions, recommendations, practices, or procedures) of an administrative agency.”[footnoteRef:55] An administrative agency means “any department, office or other governmental unit, or any employee of King County acting or purporting to act by reason of a connection with the county.”[footnoteRef:56] The code specifically excludes the following from the definition of administrative agency:  [55:  K.C.C. 2.52.010.B ]  [56:  K.C.C. 2.52.010.A] 

· Any court or judge or appurtenant judicial staff;
· Councilmembers or staff of the Council; 
· The Executive or their personal staff; and 
· The Prosecuting Attorney or their staff.[footnoteRef:57]   [57:  K.C.C. 2.52.010.A] 


For the purposes of this chapter, the Board of Appeals and Equalization, which is part of the legislative branch, is considered an administrative agency.  However, the code is silent on whether the Ombuds has the authority to investigate other independent agencies within the legislative branch (such as the Auditor and the Hearing Examiner) as well as other offices run by separately elected officials (the Office of Elections and the Office of the Assessor).  

For the administrative agencies that the Ombuds can investigate under this chapter, the Ombuds has the power to request and be given information and assistance by the agency, to examine records and documents, and to enter and inspect premises within the agency’s control. The Ombuds can also administer oaths and hold hearings in connection with any matter under inquiry. The Ombuds is given subpoena power, however, it is limited to matters under written complaint.[footnoteRef:58]   [58:  K.C.C 2.52.090] 


The Ombuds can make recommendations to an administrative agency and, if the Ombuds chooses, may publish those recommendations by transmitting them to the Executive, the Council or an appropriate committee of the Council, the press, and others who may be concerned.[footnoteRef:59] If the Ombuds believes an administrative act has been dictated by laws whose results are unfair or objectionable, the Ombuds is tasked with bringing the issue to the Council’s attention.[footnoteRef:60] And, if the Ombuds believes that any public official, employee or other person has acted in a matter warranting criminal or disciplinary proceedings, it must refer the matter to the appropriate authorities.[footnoteRef:61]   [59:  K.C.C. 2.52.130.A and K.C.C. 2.52.140 ]  [60:  K.C.C. 2.52.130.B ]  [61:  K.C.C. 2.52.160 ] 

        
3. Code of Ethics (K.C.C. chapter 3.04). In 1990, the Ombuds was given the authority to investigate alleged ethics violations.[footnoteRef:62]  As previously discussed, under this chapter the Ombuds is able to investigate county employees and elected officials (except for employees and officials within the judicial branch) as well as members of boards and commissions. Given the definition of respondent in the code, investigations under this chapter focus on individuals, not agencies.               [62:  Ordinance 9704] 


Under this chapter, the Ombuds is authorized to use the subpoena power to compel sworn testimony from any person, and to require the production of any records relevant or material to the investigation except information that is legally privileged or otherwise required by law not to be disclosed.[footnoteRef:63]  [63:  K.C.C. 3.04.055.D] 


The Ombuds serves as the enforcement officer for this chapter and may impose a civil penalty as part of a reasonable cause order.[footnoteRef:64]  If the respondent wishes to appeal, they may do so to the Board of Ethics.[footnoteRef:65] The Ombuds is also authorized to enter into an early resolution agreement with the respondent in lieu of a full investigation and reasonable cause order; however, the agreement is not effective unless it is approved by the Board of Ethics and it is not appealable.    [64:  K.C.C. 3.04.055.A]  [65:  K.C.C. 3.04.057] 


4. Whistleblower Protection (K.C.C. chapter 3.42). In 1992, the Washington State Legislature enacted the Local Government Whistleblower Protection Act to encourage local government employees to disclose improper governmental actions of local government officials and employees as well as protect employees from retaliation when they make a report in good faith.[footnoteRef:66] The legislation also directed local governments to adopt a policy on the appropriate procedures for employees to follow for reporting improper governmental actions and provided a framework for what the policy should include.   [66:  SSB 6321; chapter 42.41 RCW ] 


In response to the new state law, the Council established a Whistleblower Protection program in 1995.[footnoteRef:67] The county definition of improper governmental action closely mirrors the state definition and includes actions such as violation of laws, abuse of authority, substantial or specific dangers to public health or safety, or gross waste of public funds.[footnoteRef:68] In 2009, the Council added to that definition "gross mismanagement" and "prevents the dissemination of scientific opinion or alters technical findings without scientifically valid justification, unless disclosure is legally prohibited."[footnoteRef:69] The definition does not include violations of anti-discrimination laws, violations of collective bargaining or civil service laws, or alleged violations of agreements with labor organizations under collective bargaining.[footnoteRef:70]  [67:  Ordinance 11687; K.C.C. chapter 3.42 ]  [68:  K.C.C. 3.42.020.F.1]  [69:  Ordinance 16580 ]  [70:  K.C.C. 3.42.020.F.2 ] 


By design, the Whistleblower Protection chapter only applies to reports of improper governmental actions received from county employees.[footnoteRef:71] The definition of employee under this chapter is nearly identical to the definition of employee under the Code of Ethics; however, it also includes employees and officials of the judicial branch.[footnoteRef:72]  [71:  K.C.C. 3.42.010]  [72:  K.C.C. 3.42.010.B. Employee or county employee means any individual who is appointed as an employee by the appointing authority of a county agency, office, department, council, board, commission or other separate unit or division of county government, however designated. For the purposes of this chapter, it also includes county elected officials and members of county boards, commissions, committees, or other multi-member bodies. ] 


There are various investigating officials with whom an employee should file a report – generally dependent on the type of violation and the branch of government or department where the improper governmental action allegedly occurred.[footnoteRef:73] Employees are encouraged to consult with the Ombuds for assistance with determining to whom a report should be made.[footnoteRef:74]   [73:  K.C.C. 3.42.030.D ]  [74:  K.C.C. 3.42.030.B] 


The Ombuds is listed as the investigatory official for any improper governmental actions for which there is no other appropriate recipient of a report listed in the code.[footnoteRef:75],[footnoteRef:76] The Ombuds is also named as an additional investigatory official for improper governmental actions occurring within the:  [75:  K.C.C. 3.42.030.D.16 ]  [76:  K.C.C. 3.42.030.D.  Improper governmental actions occurring in the legislative branch should be reported to the Chair of the Council or the Prosecutor, those occurring within the District or Superior Court should be reported to the respective Presiding Judge, and those by the Prosecuting Attorney should be reported to the State Auditor or the Attorney General. Additionally, any violations of the Code of Judicial Conduct should be reported to the Washington State Commission on Judicial Conduct.  ] 

· Executive branch 
· Department of Judicial Administration[footnoteRef:77]  [77:  According to King County Charter 350.20.20, the Department of Judicial Administration is considered an executive department (although administered by the Superior Court Clerk who is appointed by the majority of Superior Court Judges).  ] 

· Department of Assessments 
· Department of Elections, and 
· Office of Economic and Financial Analysis. 

If the Ombuds receives a report and it is not the appropriate investigating official, it shall immediately forward the report to the appropriate official and notify the employee of the referral.[footnoteRef:78]  If the Ombuds receives a report where another official is also named as an investigatory official, the Ombuds may choose to investigate or refer it to the other official (the department director in which the alleged improper governmental action occurred or to the chief elected official of the branch of government implicated). However, if the Ombuds does not believe the other official’s response is timely or satisfactory, it shall conduct its own investigation.   [78:  K.C.C. 3.42.050.A] 


The Ombuds has one year (from receipt of a report alleging an improper governmental action) to complete an investigation and issue a final written report.[footnoteRef:79] The code lays out how the Ombuds shall conduct an investigation under this chapter, and it provides the Ombuds with the ability to issue subpoenas, administer oaths, examine witnesses, and compel the production of documents or other evidence; refer the matter to the state auditor, law enforcement authorities or other governmental agency; and issue reports; or any combination thereof, each as deemed appropriate.[footnoteRef:80]  [79:  K.C.C. 3.42.057.G]  [80:  K.C.C. 3.42.057 and K.C.C. 3.42.057.F] 


If the Ombuds determined an improper governmental action occurred, the department responsible must report back to the Ombuds and the complainant with an action plan for addressing the improper governmental action, including a reasonable timeline for completing corrective actions.[footnoteRef:81]  The Ombuds may also impose a fine of no greater than $10,000 on the department if the improper governmental action was exceptionally egregious or when corrective actions have been highly unsatisfactory.[footnoteRef:82] Decisions made by the Ombuds related to an improper governmental action investigation are not appealable to the Board of Ethics.[footnoteRef:83]   [81:  K.C.C. 3.42.057.G.2(c)]  [82:  K.C.C. 3.42.057.G.2(d); Proceeds collected from any fine shall be deposited into an account to be used for the purpose of educating employees about this chapter or may be applied by the department toward the cost of administrative leave paid to the employee reporting the improper governmental action where the reason for the administrative leave is related to the employee's reporting.]  [83:  K.C.C. 3.42.057.J ] 


The Ombuds may, at any stage in the investigation and with the agreement of the parties, arrange for or conduct mediation between the employee and either the subject of the investigation, the agency head, or both. If an agreement is reached between the parties, the Ombuds may close the investigation.[footnoteRef:84]  [84:  K.C.C. 3.42.057.H] 


Under this chapter, the Ombuds is also responsible for investigating alleged retaliatory actions against employees, except those involving the judicial branch or councilmembers.[footnoteRef:85] A retaliatory action refers to any unwarranted adverse change in an employee’s employment status or the terms and conditions of employment (such as frequent staff changes, denial of promotion, and refusal to assign meaningful work).[footnoteRef:86] The investigatory powers of the Ombuds are the same as those for improper governmental actions as well as the ability to arrange for or conduct mediation. Upon completion of the investigation, the Ombuds issues a report summarizing findings and recommended actions.[footnoteRef:87] If it was determined that a retaliatory action occurred, the department must report back with an action plan for addressing the retaliatory action along with a reasonable timeline for completing corrective actions.[footnoteRef:88] If the Ombuds finds the department’s response to be grossly inadequate, the Ombuds may also impose a fine of no greater than $10,000.[footnoteRef:89] Decisions made by the Ombuds related to retaliation allegations may not be appealed to the Board of Ethics; however, an employee who has filed a complaint of retaliation and is dissatisfied with the progress of the investigation or the response can request a hearing before the state Office of Administrative Hearings (arranged by the county).[footnoteRef:90] [85:  K.C.C. 3.42.060. Complaints involving the judicial branch shall be forwarded to the appropriate investigating official for that branch and complaints involving councilmembers shall be investigated by the Prosecutor. ]  [86:  K.C.C. 3.42.020.H]  [87:  K.C.C. 3.42.060.C and K.C.C. 3.42.060.E]  [88:  K.C.C. 3.42.060.F.3(c)]  [89:  K.C.C. 3.42.060.F.3(e); Proceeds collected from any fine shall be used for the purpose of educating employees about the Whistleblower Protection chapter or applied by the department toward administrative leave to the complainant where the reason for the administrative leave is related to the retaliation claim.]  [90:  K.C.C. 3.42.060.I and K.C.C. 3.42.060.J] 


Each of these four chapters provides the Ombuds with investigatory powers, and each chapter determines who the Ombuds can investigate, what types of issues can be investigated, the procedures for investigating, the Ombuds’ ability to impose civil penalties, and the appeal process. For example, the code makes clear that if a report of improper governmental action meets the definition of a complaint under the county’s Code of Ethics, then the Ombuds, upon receipt of the report, shall investigate according to the procedures in the Code of Ethics.[footnoteRef:91] It should be noted, however, that the code does not currently include an affirmative obligation on other investigating officials to confer with the Ombuds to determine if an improper governmental action report made to the investigating official meets the definition of an ethics violation complaint. According to the Ombuds, other offices generally do not confer with the Ombuds and, unless the complainant invokes the Code of Ethics or copies the Ombuds on the report, the Ombuds may not be made aware of the complaint and investigation.   [91:  K.C.C. 3.42.050.B ] 


Reporting Requirements. In December 2017, the Council changed the Ombuds reporting requirements by combining the annual Whistleblower Protection program report and the triannual report on the exercise of the Ombud’s functions into one report transmitted semiannually.[footnoteRef:92] Reports are due in March and September of each year and cover the preceding six-month period. The section of the report on Whistleblower Protection includes a summary of improper governmental action and retaliation claims processed during the reporting period, case outcomes from all claims investigated by county officials, resource issues, any concerns raised by whistleblowers about the process and any recommendations for program improvements.[footnoteRef:93] [92:  Ordinance 18635]  [93:  K.C.C. 2.52.150] 


Semiannual reports were transmitted to Council in 2018. In 2019 and 2020, the Ombuds issued annual reports and shared them on their website. A written report was not provided in 2021 or 2022. Instead, the Ombuds gave a general update briefing before the Council’s Government Accountability and Oversight Committee on September 13, 2022.[footnoteRef:94]  According to the Ombuds, the lack of reports in recent years is primarily due to staffing issues as their team has been down two FTEs for more than a year. [94:  2022-B0118] 


ANALYSIS

Proposed Ordinance 2023-0180 would make several technical and clarifying code changes, which are described in Table 2. More substantive policy changes are detailed in the following subsections and tables.  

Table 2. Proposed Technical and Clarifying Changes

	Topic
	K.C.C.
	PO 2023-0180

	Office of Public Complaints 
(chapter 2.52)

Code of Ethics (chapter 3.04)
	2.52.020
2.52.030
2.52.040
2.52.110
2.52.170
3.04.015
3.04.017
3.04.020

	Sections: 1, 2, 3, 4, 5, 7, 8, 9 and 10. Changes the word "citizen" to "public" or "resident" thus updating the official name of the office to King County Office of Public Complaints/Tax Advisor. Also adds that the office may be referred to as the Ombuds Office.  

These technical changes align with Charter Amendment No. 3 (Ordinance 19123) approved by voters in 2020. It would also improve clarity given “ombuds office” and “ombuds” are already used in the code. 


	Powers of the Ombuds 

	2.52.090
	Section 4. Does not change the powers of the Ombuds, but restructures the code to make it clear what those powers are and that they are found in four separate chapters of code: 
· K.C.C. chapter 1.07 – Lobbyist Disclosure 
· K.C.C. chapter 2.52 – Office of Public Complaints  
· K.C.C. chapter 3.04 – Code of Ethics, and 
· K.C.C. chapter 3.42 – Whistleblower Protection.  

This change would clarify for the reader where in the code they should look to understand each of the different investigatory powers of the Ombuds. 



	Board of Ethics – 
Purpose 

	3.04.090
	Section 13. Does not change the purpose of the Board but makes a technical change to correct a spelling error.   

	Board of Ethics – Advisory Opinions 
	3.04.100
	Section 14. Does not change language pertaining to advisory opinions but adds language to clarify that issuing advisory opinions is only one of the Board’s authorities. 




In addition to the technical and clarifying changes described in Table 2, the proposed ordinance would make several policy changes in three separate sections of the code. 

Ombuds Reporting (K.C.C. 2.52.150). Section 6 of the proposed ordinance would make changes to reporting requirements for the Ombuds. These are described in Table 3.  

Table 3. Proposed Changes to Reporting Requirements for the Ombuds

	Current Requirement
K.C.C. 2.52.150
	Proposed Requirement
P.O. 2023-0180, Section 6

	Semiannual reporting to the Council due March 1 and September 1 

	Annual reporting to the Council due March 1 

	Requires the report include, but not be limited to:
· Exercise of the Ombud’s functions (K.C.C. chapter 2.52)
· Status of the Whistleblower program (K.C.C. chapter 3.42), including all case outcomes of claims investigated by county officials   
	Clarifies the report shall cover all types of investigations conducted by the Ombuds.  Requires the report include, but not be limited to: 
· Status of the Lobbyist Disclosure program under K.C.C. chapter 1.07
· Exercise of the Ombud’s functions under K.C.C. chapter 2.52 
· Status of the Code of Ethics program under K.C.C. chapter 3.04 
· Status of the Whistleblower program under K.C.C. chapter 3.42, including all case outcomes investigated by the Ombuds and adds other investigating officials. This change acknowledges that, according to current code, investigations may be carried out by officials outside of the county (such as the state Auditor or Attorney General). 
 

	No requirement to proactively share reports with the Board of Ethics. 

 
	Requires the Ombuds share the portion of the report related to the Code of Ethics with the Board. The focus is on the Code of Ethics because that is the only chapter where the Board has oversight.



As noted in the Background section of this staff report, the Ombuds has not been meeting the semiannual reporting requirement due to staffing levels. The Ombuds is supportive of reducing reporting requirements to once a year and notes that the proposed changes "would save time and show a more cohesive picture of the data."  

The Ombuds also notes that it can easily include whistleblower cases investigated by the Ombuds in the annual report (as the code already requires it); however, the Ombuds is not always made aware of whistleblower investigations by other investigatory officials, and it may be difficult and time consuming to obtain accurate data from other agencies. State agencies and county agencies that the Ombuds does not have investigatory authority over may not feel obligated to share information with the Ombuds.  

Board of Ethics (K.C.C. 3.04.080). Section 12 of the proposed ordinance would make changes related to the Board of Ethics. These changes are described in Table 4.  

Table 4. Proposed Changes Related to the Board of Ethics

	Current Language
K.C.C. 3.04.080
	Proposed Changes
P.O. 2023-0180, Section 12

	No qualification requirements for members of the Board set in the code.

	Requires members of the Board to have demonstrated experience applicable to carrying out responsibilities of the Board such as experience in the areas of law, finance, administration, compliance, human resources, or other relevant experience. 

	The Board shall be advisory. 
	[bookmark: _Hlk135999318]Removes “advisory” from the Board’s description. This acknowledges that the Board’s existing authorities extend beyond an advisory role given it serves as an appeals tribunal when it hears appeals and as the decision maker when it approves or rejects early resolution agreements.   


	No reference to staffing for the Board in this section of the code. It is noted in K.C.C. 2.16.035 that the director for the Department of Executive Services is responsible for providing staff support to the Board.  

	Adds language referencing K.C.C. 2.16.035. Also notes that an appropriate budget shall be made for staffing to provide the Board with assistance to carry out its duties. 

	No reference to the Prosecuting Attorney’s Office in this section of the code. Currently, there are two attorneys from the PAO assigned to the Ethics Program and the Board of Ethics to assist with legal issues involving ethics.    

	Makes clear that for matters involving the PAO, the Board may request (and the Prosecutor shall provide) a special deputy prosecutor to advise the Board. This would provide a path for dealing with potential conflicts of interest.




The Board of Ethics has received a copy of the proposed ordinance and will be discussing it at their next meeting tentatively scheduled for June 16, 2023. Executive staff for the Board note that "In alignment with our King County True North and Values, the Ethics Program seeks to increase opportunities to form a diverse and inclusive Board of Ethics. The [proposed language requiring demonstrated, relevant experience] hints or infers a preference for certain occupations which may result in otherwise qualified applicants to self-select out of the recruitment process. This language may adversely affect our efforts to diversify. Qualifications should emphasize a member’s job responsibilities and expectations rather than requirements or industry preferences." 

The Board of Ethics met and discussed this proposed ordinance at their meeting on June 16, 2023. Members of the Board liked the qualification requirements for the Citizens' Election Oversight Committee as an example for what requirements to codify (see Table 5). A member proposed adding "ethics or ethics background" as a type of experience a candidate might have and another member suggested that the requirements should not focus solely on a candidate's demonstrated experience but also on a candidate's ability. Amendment 1 incorporates similar language used in the Citizens' Election Oversight Committee membership requirements and adds ethics to the types of relevant experience. 

For reference, the code has a range of membership requirements for various county boards and commissions (some examples are listed in Table 5). 

Table 5. Examples of Membership Requirements

	Body 
	Membership Requirements

	Board of Appeals and Equalization (BoAE)

	State law (RCW 84.48.014) lays out requirements for the BoAE. Qualifications are established by rule (WAC 458-14-035), which states board members shall be residents of the county where the board is located and shall attend the state Department of Revenue's training seminar, unless waived by the Department for just cause. That said, the BoAE is currently exploring whether to codify additional qualifications such as expertise in specific issue areas. 


	Charter Review Commission
	King County Charter Section 800 requires the commission be composed of at least one representative from each council district. 


	Citizens' Elections Oversight Committee 
	K.C.C. 2.53.021 includes a list of required representatives (such as members who speak specific languages, a member from the disability community, and members from specific organizations or political parties). Additionally, it says that members should have, but not be limited to:
1.  A working knowledge of local or state government elections operations and management, demography, technology and organizational management;
2.  A strong commitment to an accountable, transparent, well-managed and efficient elections operation in King County; and
3.  A willingness to commit the time necessary to attend committee meetings and activities.




Ethics Violations and Early Resolution Agreements (K.C.C. 3.04.055). Section 11 of the proposed ordinance would make changes to the early resolution agreement, the Board of Ethic’s role in reviewing the agreement, and would give the Ombuds the option of adding recommendations for disciplinary action to an early resolution agreement or a reasonable cause order. These changes are discussed in more detail below in Table 6 and Table 7. 

Table 6. Proposed Changes to Early Resolution Agreements

	Current Requirements
K.C.C. 3.04.055
	Proposed Requirements
P.O. 2023-0180, Section 11

	Requires an early resolution agreement include: 
· Identification of the violations that occurred
· The factual basis for the violation
· Any civil penalties, and 
· The respondent’s acknowledgment that an ethical violation occurred and that the early resolution agreement cannot be appealed. The respondent may also include a statement explaining circumstances surrounding the violation.

	Maintains current requirements and adds: 
· Reporting and compliance requirements 
· Timeline for reporting/complying. The Ombuds would be responsible for monitoring compliance and reporting results to the Board of Ethics within 15 days of the compliance due date. 
· Respondent’s acknowledgement that the agreement is not effective until it is signed by the Board and that the Board may require the respondent to attend a hearing. 
· The Ombuds would have the option, but not be required, to include recommendations for disciplinary action for the respondent's appointing authority to consider.[footnoteRef:95] For consistency, the Ombuds is also given the option to recommend disciplinary action in a reasonable cause order as well.   [95:  Under the penalties section of the Code of Ethics (K.C.C. 3.04.060), county employees who have committed an ethics violation may be subject to disciplinary action up to and including termination from employment (provided the disciplinary action is consistent with Career Service Guidelines and collective bargaining agreements). Discipline is handled by the employee’s appointing authority who receives a copy of the early resolution agreement or the reasonable cause order once it becomes final. 
] 





According to the Ombuds, there is not currently a system in place for the Ombuds to monitor compliance and internal procedures would need to be established. Additionally, the Ombuds states that having to report back to the Board of Ethics within 15 days of a compliance due date is a tight timeline. The Ombuds suggests "10 working days prior to the next Board of Ethics meeting" as alternative language for the Council to consider.  The Board of Ethics was not opposed to changing the language to address the Ombuds' concerns but noted that the Ombuds' proposal may not work with the Board's four quarterly meetings a year. A Board member also noted the importance of managing the reporting and compliance process as efficiently as possible for the employee (respondent). Amendment 1 would extend the timeline from 15 to 30 days of the compliance due date. This gives the Ombuds more time, addressing their concern, and keeps the Board informed relatively soon after the compliance deadline rather than holding the communication until the next Board meeting (which may be months later). 

Table. 7 Proposed Changes to Review of Early Resolution
Agreements by the Board of Ethics

	Current Requirement
K.C.C. 3.04.055
	Proposed Requirement
P.O. 2023-0180, Section 11

	No deadline for when the Ombuds must send the signed early resolution agreement to the Board of Ethics. 
	Requires the Ombuds send the agreement to the Board within seven days of it being signed by both parties (respondent and Ombuds).


	Does not require the Ombuds to include a report of all material facts or to share any records relied upon to develop the early resolution agreement.  

	Requires the Ombuds include a report of all material facts and attach to the agreement any records the Ombuds relied on for the early resolution agreement. 


	Silent on whether the Board has access to the Ombuds investigative file. 
	Explicitly gives members of the Board the ability to review the Ombuds investigative file upon request. 


	Silent on whether the Board of Ethics may hold hearings on an early resolution agreement.   
	Requires the Board to hold a hearing with the Ombuds, the respondent, or both, unless the Board deems a hearing unnecessary. 

Creates a default assumption that the Board will hold a hearing about the early resolution agreement. It does not provide the Board of Ethics with the same powers provided to it when considering appeals (such as the ability to administer oaths and issue subpoenas). 


	No deadline for when the Board of Ethics must take action on an early resolution agreement.
	Requires the Board take action on the agreement no later than ninety days after receiving it. If the Board fails to act by the deadline,  the agreement would automatically be considered effective. 


	The Board of Ethics can either approve or not approve an early resolution agreement and must notify the Ombuds of its decision.  

The code is silent on what happens if an agreement is not approved. The Ombuds states that if the Board rejects an agreement, under current code, the Ombuds would either negotiate a new agreement (taking into account the Board's concerns) or complete an investigation and issue findings.  
	Clarifies the actions the Board can take on the agreement, which would include: 
· Approve the agreement. 
· Reject the agreement. If an agreement is rejected, the Ombuds must complete a full investigation and issue findings. 
· Refer the agreement back to the Ombuds. The Board should identify the revisions necessary for it to consider approving the agreement. If the Ombuds or respondent decline to amend the agreement, the Ombuds must complete a full investigation and issue findings.  

	Silent on what the Board should do if it believes an administrative act by an administrative agency or an improper governmental action contributed to a respondent’s ethics violation.  
	Clarifies that the Board, after taking final action on the early resolution agreement, can: 
· Inform the Ombuds if it believes an administrative act by an administrative agency may have contributed to the respondent’s ethics violation and request the Ombuds investigate (using powers under K.C.C. chapter 2.52). 
· Inform the appropriate investigating official if the Board believes an improper governmental action contributed to the respondent’s ethics violation and request an investigation (K.C.C. chapter 3.42).   




The Ombuds does not have concerns with being required to provide an early resolution agreement to the Board of Ethics seven days after it is signed. However, the Ombuds does believe that being required to attach a report and any records material to the decisions made in the agreement could be a difficult expectation to meet, especially within the seven-day timeframe and if some records are voluminous. The Ombuds also notes that records could include sensitive material not ideal for broad distribution. The Ombuds prefers providing Board members with the ability to review the investigative file upon request rather than attaching a report of every record considered in reaching decisions. The Board of Ethics is amenable to the Ombud's suggestion, and Amendment 1 would address this concern.  

Executive staff for the Board anticipate increased costs associated with holding hearings on early resolution agreements.  They suggest the Council consider language that would allow the Board to call a hearing for an early resolution agreement if it deems one necessary, rather than require a hearing unless the Board actively waives holding one. As noted earlier, the Board of Ethics has received a copy of the proposed ordinance and will be discussing it at their next meeting tentatively scheduled for June 16, 2023. The Board of Ethics did not recommend any changes to the proposed ordinance related to holding a hearing on an early resolution agreement; however, it did have questions about hearing procedures, including what criteria might be necessary for a hearing. 

The proposed ordinance assumes the Board will hold a hearing on an early resolution agreement unless the Board decides one is unnecessary. The proposed ordinance leaves the decision to hold a hearing to the Board and does not establish any criteria necessary for waiving a hearing. Procedures for the hearing are also left up to the Board, which the Board could decide to include in its procedural documents.  

AMENDMENT

Amendment 1 would make five changes in response to feedback from the Ombuds and the Board of Ethics. It would: 

· Remove the proposed requirement that the Ombuds' annual report include case outcomes for whistleblower investigations conducted by investigatory officials other than the Ombuds. 
· Remove the proposed requirement that the Ombuds attach to an early resolution agreement any records considered material in reaching its decision to enter the early resolution agreement. The Ombuds would still be required to attach a report of material facts. 
· Clarify that individual members of the Board of Ethics would be able to request any documents within the Ombuds' investigative file that support any specific material facts. They would still be able to gain access to the full file if requested. 
· Change the amount of time the Ombuds would have to report on a respondent's compliance with an early resolution agreement to the Board of Ethics from 15 to 30 days after the reporting and compliance deadline set forth in the agreement. 
· Adds ethics to the types of experience that candidates might have when applying to serve on the Board. Also adds that members of the Board shall have a willingness to commit the time necessary to attend committee meetings and activities as well as a strong commitment to an accountable, transparent, and well-managed Board of Ethics. 

INVITED

· Kymber Waltmunson, Interim Ombuds, King County Office of the Ombuds
· Jeremy Bell, Ombuds, King County Office of the Ombuds
· Stephanie Santos, Open Government Section Manager, Office of Risk Management
· Thomas Barrington, Senior Program Analyst, Office of Risk Management
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