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SUBJECT

2014-0365: An ordinance authorizing the Executive to enter into an interagency agreement between King County and the city of Burien for the portion of Segment B of the Lake to Sound Trail that is within the city
2014-0366: 
An ordinance authorizing the Executive to enter into an interagency agreement between King County and the city of SeaTac for the portion of Segment B of the Lake to Sound Trail that is within the city
SUMMARY

Proposed Ordinance 2014-0365 would authorize the Executive to enter into an agreement with the City of Burien regarding Segment B of the Lake to Sound Trail.  The proposed agreement outlines that the County would design and construct the trail, and the City of Burien would be responsible for long-term ownership and maintenance of the portion of the facility within its city.  

Proposed Ordinance 2014-0366 would authorize the Executive to enter into an agreement with the City of SeaTac regarding Segment B of the Lake to Sound Trail.  The proposed agreement outlines that the County would design and construct the trail, and the City of SeaTac would be responsible for long-term ownership and maintenance of the portion of the facility within its city.  

BACKGROUND

The Lake to Sound Trail is a phased project that will ultimately create a 16-mile, east-west regional trail and non-motorized connection between the five urban communities of Renton, Tukwila, SeaTac, Burien, and Des Moines.  These economically disadvantaged communities have been historically underserved by non-motorized facilities and largely isolated from the regional trails network.  While some north-south trails currently exist, a meaningful east-west connection has been lacking.  Once completed, the Lake to Sound Trail would extend from the southern end of Lake Washington and connect to Puget Sound, making it the longest regional trail route in South King County. 

These two proposed ordinances specifically address Segment B of the Lake to Sound Trail, which is currently one of the “missing links” in the project.  This segment is located in the cities of Burien and SeaTac, and runs along a portion of the Des Moines Memorial Drive.  Des Moines Memorial Drive is also known as the “Living Road of Remembrance,” which was created between 1920-22 to honor and memorialize the men and women from Washington State that were killed in World War I.  The memorial included the planting of over 1,100 American elm trees along ten miles of brick roadway. 
Segment B would create a separated, paved multiuse path along Des Moines Memorial Drive from S. 156th Way in SeaTac to South Normandy Road in Burien.  The total project costs are $6.82M – funded by $5.36M in 2008 Parks Levy funds and a $1.46M Federal Highway Administration (FHWA) grant administered through the Puget Sound Regional Council (PSRC).  

The project is already at 90% design and the proposed Interagency Agreements (IAAs) outline the responsibilities for final design, construction, ownership, and maintenance of the facility.  It is important to note that this trail segment is proposed to be developed consistent with ongoing Des Moines Memorial Drive “Living Road of Remembrance” restoration efforts.
  

ANALYSIS

Summary of the proposed IAAs

Proposed Ordinance 2014-0365 (Burien) – Proposed Ordinance 2014-0365 would authorize the Executive to enter into an agreement with the City of Burien regarding Segment B of the Lake to Sound Trail.  The proposed agreement outlines that the County would design and construct the trail, and the City of Burien would be responsible for long-term ownership and maintenance of the portion of the facility within its city.  Additionally, the proposed IAA would require the following:
· Permitting and Access.  This portion of the project also includes a wetland mitigation area adjacent to the trail near 176th Street, on property also owned by the City, which is anticipated to be needed to satisfy permit requirements.  (§1.13) The County will continue to be responsible for the post-construction monitoring, reporting, and any required corrective actions for the wetland mitigation association with the project for the length of time required by any permit.  (§2.3) The City will continue to provide the County post-construction access for these actions. (§3.1c)

· Utility relocation.  The proposed IAA would also require the undergrounding of Puget Sound Energy (PSE) utilities along 300 ft. of Des Moines Memorial Drive (between S 176th Street and South Normandy Road), consistent with a universal Section 74 Agreement with PSE included as Exhibit G of the IAA. (§4.1)

· Easements.  Additionally, it would require the County to obtain a permanent wall easement on two privately owned parcels in order to increase the trail width to meet the County’s regional trail standards. (§5.1)

· Ownership and long-term obligations.  After construction of the trail by the County, the facility’s ownership, operations, and maintenance obligations (as well as any associated permits, aside from associated wetland/stream buffer requirements) will be transferred to the City of Burien.  (§7)

· Project funding.  King County will be responsible for funding design and construction of the trail.   The City will be responsible for funding their permitting review (waiving and/or paying city permit fees) and long-term operations and maintenance of the trail in perpetuity as a result of transfer of ownership to the City and associated property covenants. (§8)

· Amendment.  The IAA may be amended in writing with agreement by both parties, and does not require the amendment to come back to the City or County councils for approval.  (§15.7)
Proposed Ordinance 2014-0366 (SeaTac) – Proposed Ordinance 2014-0366 would authorize the Executive to enter into an agreement with the City of SeaTac regarding Segment B of the Lake to Sound Trail.  The proposed agreement outlines that the County would design and construct the trail, and the City of SeaTac would be responsible for long-term ownership and maintenance of the portion of the facility within its city.  Additionally, the proposed IAA would require the following:

· Permitting and Access. The portion of the project within SeaTac also includes an off-site wetland buffer and stream buffer mitigation area in Des Moines Creek Park, also owned by the City, which is anticipated to be needed to satisfy permit requirements.  (§1.13) The County will continue to be responsible for the post-construction monitoring, reporting, and any required corrective actions for the wetland and/or stream buffer mitigation association with the project for the length of time required by any permit.  (§2.3) The City will continue to provide the County post-construction access for these actions. (§3.1c)

· Utility relocation.  The proposed IAA would also require that the City require PSE and Seattle City Light (SCL) to relocate their overhead electric transmission and distribution systems within the project area.   Additionally, it would require the undergrounding of SCL utilities along Des Moines Memorial Des Moines Memorial Drive from approximately S 156th Way to 250 ft. south of S 157th Place. (§4)  Exhibit C of the proposed IAA outlines the responsibilities for SCL utilities that will be undergrounded in a Memorandum of Agreement (MOA) between King County, City of SeaTac, and SCL.  This MOA states that:

·  A “new architectural style” streetlight system would be designed and installed by the County.  The streetlight system would then be transferred to the City of SeaTac for ownership, maintenance, and payment to SCL for electrical service to operate the system. (§1.5)  

· King County’s contractor will construct the civil infrastructure necessary for the undergrounding of utilities, and SCL will be responsible for installation of the underground utility system. (§1.6)  

· SeaTac, in coordination with King County, would be responsible for communicating relocation needs of pole attachers with facilities on SCL utility poles and for ensuring coordination with undergrounding designs. (§3.2)

· King County, as the party responsible for the construction costs of the project, would be responsible for both the construction and any costs associated with connections to private properties for the undergrounding conversion.  (§6.2)

· In the event that the project is delayed by King County and/or its contractor and SCL redirects its crew resources to other tasks, SCL and King County must agree on the decision to redirect crews.  (§6.5)

· The County would be responsible for paying 100% of the costs for design and construction of both the undergrounding and the new streetlight system that are proposed to be part of the trail project. (§7.1)

· SCL would be responsible for the costs associated with removal of approximately four poles in the area proposed for undergrounding and any betterments that are not reasonably required for an underground system comparable with an overhead system. (§7.2 and 7.4)

· SCL would own, operate, and maintain the underground utility system and associated infrastructure (separate from the City’s ownership of the streetlight system).  (§10.1)

· All parties will not be liable for failure to meet the terms of the MOA in the instance of a non-related “Force Majeure Event” (unforeseeable event beyond the control of the non-performing party).  SCL must promptly notify the County if they remove its crews from this project in the instance of such an event.  (§12)

· Easements and lease.  The County would need to try to obtain one or more easements from the Port of Seattle on a property just north of State Route 509.  These easements would: 1) allow the planting and maintenance of elm trees, and 2) accommodate an area where the trail edge slopes onto Port property. (§5.1) The County does not yet have this easement and is pursuing minor redesign of this portion of the project in order to accommodate the infrastructure needs within the existing city right-of-way. 
Additionally, the City is required to obtain a lease from the Washington State Department of Transportation (WSDOT) for land in the right-of-way at South 165th Street along State Route 509.  (§5.2)  This requirement has already been met.
· Ownership and long-term obligations.  After construction of the trail by the County, the facility’s ownership, operations, and maintenance obligations (as well as any associated permits, aside from associated wetland/stream buffer requirements) will be transferred to the City of SeaTac.  (§7)

· Project funding.  King County will be responsible for funding design and construction of the trail.   The City will be responsible for funding their permitting review (waiving and/or paying city permit fees) and long-term operations and maintenance of the trail in perpetuity as a result of transfer of ownership to the City and associated property covenants. (§8)

· Amendment.  The IAA may be amended in writing with agreement by both parties, and does not require the amendment to come back to the City or County councils for approval.  (§15.7)

Both proposed IAAs have already been adopted by the two cities.

Trail facility and connectivity

If Proposed Ordinances 2014-0365 and 2014-0366 are adopted, the County would be able to move forward with completion of Segment B of the Lake to Sound Trail project.  Once completed, the Segment B trail would provide an off-road regional trail facility for bicyclists and pedestrians travelling and commuting through SeaTac and Burien.  It would offer additional non-motorized mobility, active travel opportunities, and recreational and health benefits to county and city residents.  This trail connection would also facilitate a more complete regional, non-motorized transportation system in the greater Puget Sound area.  

If constructed, Section B would further the completion of the larger Lake to Sound Trail project.  The Lake to Sound Trail has the potential to provide additional local and regional non-motorized benefits.  It would play a role in both the local and the County’s Regional Trail System by providing enhanced South County access to hundreds of miles of existing and planned trails throughout the County, including the Green River, Interurban (South), and Cedar River trails. These linkages would also facilitate increased multimodal access to regional growth centers, transit and transportation hubs, neighborhoods, businesses, and parks.  

Utility relocation
In consideration of ongoing Des Moines Memorial Drive “Living Road of Remembrance” restoration efforts, intended trail design includes replanting of memorial elm trees, as well as realigning or undergrounding, where appropriate, of utilities when in conflict with the plantings.  Specifically, the undergrounding of utilities is addressed in both proposed IAAs.  

In 2014-0365, Section 4 would require the City of Burien to enter into a Section 74 Agreement with PSE
 for underground conversion actions.  The Section 74 Agreement outlines that 60% of the costs would be paid by PSE and 40% would be paid by the City.  The City would also need to pay 100% of costs for surveying work; trenching and restoration; and any undergrounding that might occur outside of the public thoroughfare, if any.  The costs for PSE’s design work would need to be paid 100% by the City at the time of completion; however, that payment would then be credited towards the City’s final 40% share of the total undergrounding costs.  While the Section 74 Agreement would obligate the City to pay for these costs, the proposed IAA requires that any of these undergrounding costs that would be attributed to the City would then be billed to and paid by the County. 

In 2014-0366, the City of SeaTac would be responsible for payment of, and/or ensuring PSE and SCL pay for, all costs of utility pole relocation; this is separate from the portion of SCL utilities that are proposed to be undergrounded.  As noted above, Exhibit C of the proposed IAA outlines the responsibilities for SCL utilities that will be undergrounded in the MOA.
  The MOA states that King County, as the party responsible for the construction costs of the project, would be responsible for any costs associated with connections to private properties associated with the undergrounding conversion.  The County would also be responsible for paying 100% of the costs for design and construction of both the undergrounding and the new streetlight system that are proposed to be part of the trail project. SCL would be responsible for the costs associated with removal of approximately four poles in the area proposed for undergrounding and any betterments that are not reasonably required for an underground system comparable with an overhead system. 

If both ordinances are adopted, the County would be obligated to fund aesthetic betterments compared to current conditions (conversion to underground utilities in these sections of the trail, including the costs of connections to private properties), with Parks Levy funds as part of the project costs.  As noted above, the undergrounding of utilities are restoration/rehabilitation actions that are intended to be consistent with the Des Moines Memorial Drive Corridor Management Plan.  While this plan was prepared for, in part, King County, the County has not yet taken formal legislative action to support and/or adopt the plan and its included restoration/rehabilitation actions.  However, previous adoption of the Segment B project in the Parks Capital Improvement Project (CIP) budget
 would imply existing policy support for funding these restoration efforts, including the undergrounding of utilities. 
Ownership and long-term obligations
Both proposed agreements would require that, after construction of the trail by the County, the facility’s ownership, operations, and maintenance obligations be transferred to the respective city of each portion that the Segment B trail facility resides (a portion would be transferred to the City of Burien in 2014-0365 and the other portion would be transferred the City of SeaTac in 2014-0366).  This transfer is allowed under RCW 36.89.050, if the City commits to use the facility for the same purposes (in this case, a regional multi-use trail). 
The RCW also allows for a city to convey other equivalent facilities to the County if the original trail property is used for other non-trail purposes; however, Section 7.1(a) of both IAAs explicitly states that the property is a “critical segment” of the Lake to Sound Trail and that “there are no equivalent facilities within the County that would service the same purpose.” As a result, the proposed IAAs include a trail restrictive covenant that would be required to be filed within 30 days of final acceptance of the project, which would bind the City to continue to use, operate, and maintain the property as a “regionally significant, shared-use trail accessible to the general public” in perpetuity.
  

This process of the County constructing the trail and then transferring ownership to the cities allows the facility to be developed according to the County’s regional trail guidelines, while freeing the County from the costs and responsibilities of long-term ownership, operations, and maintenance.  The trail will continue to be a part of the County’s Regional Trail Network, regardless of ownership.  

Consistency with King County policies

The proposed ordinances are consistent with the King County Strategic Plan by facilitating the construction of a trail that would: 1) help support healthy and flourishing communities, and 2) meet the growing need for transportation facilities in South King County.  

Additionally, the King County Parks Levy Task Force identified completion of the Lake to Sound Trail as the largest Equity and Social Justice project in the Parks Levy, as it would address “the deficient access to regional trails in southwest King County” and create “options for healthier living among populations with some of the poorest health outcomes in King County.”

These proposed ordinances also support the County’s Strategic Climate Action Plan’s sustainable transportation objectives by providing increased access to alternatives to driving.   

Fiscal impact

As proposed in both of the IAAs, King County would be responsible for funding the design and construction of the Segment B project (including the majority of the costs for design and construction of undergrounding of utilities).  However, the funds needed for this project have already been appropriated in the Parks CIP list,
 which means no additional funds are anticipated to be needed to execute the proposed agreements.  Additionally, no additional funds for long-term operations and maintenance of the trail would be needed, as that would be the responsibility of the two cities if these two ordinances are adopted.  

It is important to note that the $1.46M FHWA grant funds must be used before the end of 2014.  

Legal Review
The Council’s legal staff did a fatal flaw analysis of the two proposed IAAs and identified two items in the MOA between the County, SeaTac and Seattle City Light for follow up on the mutual intent of the provisions.  Work on these continues and should be resolved shortly.
INVITED

Jason Rich, Capital Project Manager, King County Parks Division

Grover Cleveland, Council Relations, Department of Natural Resources and Parks
ATTACHMENTS:


1. Proposed Ordinance 2014-0365, with attachments:

Attachment A – Interagency Agreement with the City of Burien
2. Proposed Ordinance 2014-0366, with attachments:

Attachment A – Interagency Agreement with the City of SeaTac

3. Transmittal letter dated August 5, 2014

4. Fiscal note
� The restoration goals and recommendations are outlined in the Des Moines Memorial Drive Corridor Management Plan.  The plan was developed for King County and the cities of Burien, Normandy Park, SeaTac, and Des Moines in 2005 following the work of the Des Moines Memorial Drive Advisory Committee, which was created in 2000 via an Interlocal Agreement adopted in Motion 10860.  The plan identifies a framework for rehabilitation and corridor enhancements consistent with the original goals of the memorial, updated for today’s conditions and physical limitations.  The “Sunnydale Segment” identified in the Plan, part of which overlaps with Segment B of the Lake to Sound Trail, is recommended as the primary memorial rehabilitation section.  


� Exhibit G of Attachment A in 2014-0365 (Burien)


� Exhibit C of Attachment A in 2014-0366 (SeaTac)


� $1.1M in 2010 in KC Parks CIP  #358105 in Ordinance #16717 for design; and $5.7M in 2013 KC Parks CIP #1112621 in Ordinance #17476 for construction


� Exhibit C of Attachment A in 2014-0365 (Burien); and Exhibit D of Attachment A in 2014-0366 (SeaTac).


� 2012  King County Parks Levy Task Force Report: � HYPERLINK "http://your.kingcounty.gov/dnrp/library/parks-and-recreation/documents/task_force/KCPLTF%20Report_2012_FINAL.pdf" �http://your.kingcounty.gov/dnrp/library/parks-and-recreation/documents/task_force/KCPLTF%20Report_2012_FINAL.pdf� 


� $1.1M in 2010 in KC Parks CIP  #358105 in Ordinance #16717 for design; and $5.7M in 2013 KC Parks CIP #1112621 in Ordinance #17476 for construction
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