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Metropolitan King County Council
Committee of the Whole

STAFF REPORT

	Agenda Item:
	8
	Name:
	Melissa Bailey 

	Proposed No.:
	2023-0094
	Date:
	July 19, 2023



SUBJECT

Proposed Motion 2023-0094 would request the Executive to provide a priority pathway for job applicants previously employed by the county but who were separated or resigned due to noncompliance with the county’s COVID-19 vaccination mandate.  

SUMMARY

As vaccines for COVID-19 became available, the Executive issued an executive order requiring all executive branch employees to be fully vaccinated against COVID-19 by October 18, 2021.[footnoteRef:1] According to the Department of Human Resources, 314 employees chose to leave the county or face involuntary separation rather than comply with the vaccination mandate (8 employees retired, 25 resigned, and 281 were separated). The executive order was in effect for over a year and was rescinded on February 6, 2023.[footnoteRef:2]     [1:  Executive Order ACO-O-8-27-EO]  [2:  Proclamation ACO-8-30-P] 


The proposed motion would request the Executive to provide a priority pathway for job applicants previously employed by the county but who were separated or resigned due to noncompliance with the county’s COVID-19 vaccination mandate. It would also request the Executive to provide an oral report on the progress of a priority pathway program to the Committee of the Whole no later than September 1, 2023.

BACKGROUND 

On March 1, 2020, Executive Constantine issued a proclamation of emergency enabling the use of extraordinary measures in response to the COVID-19 public health emergency. Two days later, the Council passed a motion affirming the proclamation.[footnoteRef:3] Then, as vaccines became available, the Executive issued an executive order requiring all executive branch employees to be fully vaccinated against COVID-19, with vaccines authorized by the Centers for Disease Control, by October 18, 2021.[footnoteRef:4],[footnoteRef:5] More than 98% of King County’s nearly 15,000 employees provided proof of vaccination as well as the 4,000 employees hired while the mandate was in force.[footnoteRef:6] The executive order was in effect for over a year and was rescinded on February 6, 2023.[footnoteRef:7]     [3:  Motion 15610]  [4:  Executive Order ACO-O-8-27-EO. DHR emphasizes that "the vaccine mandate was not issued only with reference to the emergency proclamation, the Executive also ordered it pursuant to his inherent right in the Charter to supervise executive branch employees. The ability to order a vaccine mandate did not require the existence of a declaration of emergency." See King County Charter 320.20. ]  [5:  The Council also instituted a vaccine mandate for the legislative branch that required staff to be fully vaccinated by December 2, 2021. The proposed motion, and thus this staff report, focuses on the executive branch. ]  [6:  The number of county employees fluctuates. These were the numbers when the executive order was rescinded. The county has 16,263 employees as of June 12, 2023.]  [7:  Proclamation ACO-8-30-P] 


Accommodations. Accommodations to the vaccination mandate were allowed for employees entitled under law to a disability-related reasonable accommodation or a sincerely held religious belief accommodation.[footnoteRef:8],[footnoteRef:9] According to the Department of Human Resources (DHR), 91 employees received an accommodation.[footnoteRef:10]   [8:  See executive policy PER-22-4-3-EP for more information on disability-related reasonable accommodations.[LINK]  ]  [9:  See human resources policy 2021-0013 for more information on sincerely held religious belief accommodations. [LINK]]  [10:  DHR states that "receiving a reasonable accommodation from the vaccine mandate was a two-step process. The employee’s reason for not getting vaccinated had to first qualify for an exemption under the [Americans with Disabilities Act] or Title VII of the Civil Rights Act. If the employee qualified for an exemption, then the county considered whether it was able to reasonably accommodate the employee not being vaccinated. Thus, some employees were exempted, but unable to be reasonably accommodated.  While others were both exempted AND accommodated." DHR says 605 employees received an exemption, and 91 were accommodated. ] 

  
Separations. There were 314 employees who chose to leave the county or face involuntary separation rather than comply with the vaccination mandate. According to DHR, eight employees chose to retire, 25 employees resigned, and 281 employees were involuntarily separated due to noncompliance with the mandate.[footnoteRef:11] The number of separations by department are included in Table 1 in the next section.    [11:  The specific terms used to describe these separations are "involuntary non-disciplinary separation" and "involuntary non-disciplinary medical separation".] 


Recruitment Challenges and Vacancy Rates. The county has been experiencing an unprecedented number of vacancies and significant recruitment challenges. DHR says that the greatest challenges are for positions in the Metro Transit Department (MTD), the King County Sheriff's Office (KCSO), the Department of Public Health (DPH), the Department of Public Defense (DPD), and the Department of Adult and Juvenile Detention (DAJD). 

According to the most recent vacancy report (as of March 31, 2023), there are approximately 2,143 vacant FTEs across departments that separated employees due to noncompliance with the vaccination mandate.[footnoteRef:12] Table 1 shows vacant FTEs by department along with the separations.  [12:  2023-RPT0042: Quarter 1 Vacancy Report-Vacant Regularly Budgeted Positions as of Mar 31, 2023. ] 

Table 1. Vacant FTEs by Department as of March 31, 2023
and Vaccine Mandate Separations by Department  

	Dept
	
	Vacant FTEs[footnoteRef:13] [13:  Numbers are rounded.] 

	
	Employees Separated[footnoteRef:14] [14:  Includes career service and temporary employees (228 of the 281 total were career service employees)] 


	Department of Adult and Juvenile Detention  
	
	116
	
	17

	Department of Community and Human Services 
	
	97
	
	6

	Department of Executive Services 
	
	130
	
	12

	Department of Human Resources
	
	32
	
	1

	Department of Judicial Administration 
	
	14
	
	2

	Department of Local Services
	
	45
	
	18

	Department of Natural Resources and Parks
	
	279
	
	46

	Department of Assessments
	
	10
	
	2

	Department of Public Defense
	
	88
	
	3

	Department of Public Health
	
	201
	
	24

	King County Information Technology 
	
	61
	
	1

	King County Supreme Court 
	
	18
	
	6

	King County Sheriff's Office
	
	252
	
	33

	Metro Transit Department
	
	800
	
	110

	Total 
	
	2,143
	
	281



When asked if the Executive has been able to determine whether the vaccination mandate has contributed to the county's vacancy rate and recruitment challenges, DHR notes that the issue has not been studied. DHR "believes that there are many national factors contributing to the increased vacancy rate and/or recruitment challenges, and that the vaccine mandate was not a significant factor."  DHR suggests that "the lowest unemployment rate in 50 years is a major factor" and goes on to say that "[n]ationally, the trades have seen a significant decline in interest which worsened during the pandemic; the same is true for public safety work. This has been a long-term trend (for more than a decade)."  

Labor Partners. Executive staff state that labor organizations representing about 13,000 county employees demanded to bargain the impacts of the executive orders (the August 2021 order mandating vaccinations and the February 2023 order rescinding the vaccination mandate). The Office of Labor Relations (OLR) was able to negotiate memorandums of agreement (MOA) for the August 2021 order with every bargaining unit requesting to negotiate except for the King County Police Officers Guild (KCPOG). Those MOAs were signed or took effect around September 2021. KCPOG is currently in mediation negotiating the impacts of the August 2021 decision to impose the mandate.

The King County Coalition of Unions (the Coalition) and the Amalgamated Transit Union (ATU) 587 requested to bargain over the February 2023 decision to lift the mandate. Negotiations with the Coalition are scheduled to begin July 13. Executive staff note that, in the case of Coalition vaccine separations, the county does not have notable vacancies where reinstatement would considerably impact operations or staffing needs.

On June 12, 2023, OLR finalized the agreement with ATU 587, which is a unit experiencing significant staffing shortages. OLR notes, if there is interest from these employees in returning, this agreement will hopefully aid in filling key vacancies, especially in Transit Operator and Transit Mechanic positions. The agreement established terms of reinstatement for ATU 587 employees separated under the vaccine mandate. It also resolves any outstanding grievances, provides immediate return to work agreements for three employee grievants, and includes a waiver of all claims.

OLR states that "for all other ATU employees who were separated, if they sign a waiver of all claims and express written interest in returning within 30 days from the date they receive the solicitation letter from Metro, they will be reinstated to their old position if their position is available (vacant). This agreement establishes the communication outreach that will occur to invite employees back, if they are interested, and the order in which they will be reinstated. Additionally, this agreement will reset seniority for returning employees, but will restore step placement, step progression time served, vacation accrual rates, and sick leave accrual rate to the amounts that were being earned at the time of separation. This agreement clarifies process, such as any background checks needed, license verification required, and training that will be expected before the return to work will be fully implemented."  

ANALYSIS

Based on updated Public Health – Seattle and King County guidance, the Executive rescinded the vaccination mandate on February 6, 2023; thus, no longer requiring proof of vaccination against COVID-19 as a condition of employment with the county.  The proposed motion would request the Executive to provide a priority pathway for job applicants who were previously employed by the county but resigned or were separated due to the county’s COVID-19 vaccination mandate.  

Of the 281 employees involuntarily separated from the county due the vaccination mandate, 239 were represented by a union.  When the Executive rescinded the vaccination mandate, OLR notified the unions and shared that separated employees were welcome to reapply. When asked about the county's outreach efforts, DHR stated, "it was assumed that the unions would communicate that [separated employees were welcome to reapply] with the separated employees. This was also communicated to all who inquired about whether separated employees could return to county employment."  DHR reports that KCPOG has indicated approximately 12 former employees are interested in returning to KCSO and ATU says about 50 former employees have expressed interest in returning to Metro Transit (so far 16 former Metro employees are moving through the reinstatement process). 

When creating a priority pathway for job applicants previously employed by the county, the proposed motion encourages the Executive to: 

1. Reinstate employees on administrative leave due to the vaccination mandate or who received an accommodation to the mandate that resulted in significant changes to the employee's job duties.

According to DHR, employees on administrative leave due the mandate have been reinstated, and most, if not all, accommodations no longer exist (given they were no longer needed once the mandate ended).

DHR shared that there were primarily two groups of employees placed on administrative leave as a result of the vaccination mandate. At the beginning of the pandemic, the county temporarily sent supported employees home and put them on paid administrative leave.[footnoteRef:15] DHR notes that this was done because the county needed time to figure out how supported employees could continue to work safely, and the county didn't want to adversely impact them. Additionally, the county put some employees who were seeking accommodations but were unable to be accommodated on paid administrative leave while the employees waited for their Loudermill hearings.[footnoteRef:16] The county did this because these employees were unable to telecommute (such as bus operators and sheriff deputies).  [15:  K.C.C. 3.12.335. The Supported Employment Program matches qualified job candidates with developmental disabilities to business needs within King County.]  [16:  Career service employees are entitled to certain due process rights. See HR Policy 2011-0003 for more information on Loudermill hearings.  ] 


2. Begin with the King County Sheriff's Office, Emergency Medical Services, and other first responders.  

When asked about implementing this approach, DHR stated that "a priority pathway versus [its] current rehire process wouldn’t speed things up. We currently prioritize rehires and laterals to expedite the process. The required backgrounding and other necessary process steps required for these roles limits our ability to create anything faster."   

Additionally, DHR points to negotiations already underway and recommends that "OLR be permitted to complete bargaining with the unions about the lifting of the mandate without interference."  

3. Work with labor partners to explore offering employees rehired through a priority pathway program the position they held when they left the county or an equivalent position as well as restoring the employees' seniority and benefits. 

As noted in the Background section, OLR has been working with labor partners who have asked to bargain over the decision to lift the vaccination mandate. On June 12, 2023, OLR finalized the agreement with ATU 587, and negotiations with the Coalition are scheduled to begin on July 13.    

According to DHR, rehiring an employee may not be feasible if the position the employee held is no longer open. If reinstatement were required and someone else had been hired into that position, that would result in bumping and potential layoffs. These terms, along with restoring an employee's seniority, are subject to negotiation.  

Executive staff have expressed concern that this proposed motion could interfere with bargaining processes already underway and may force a bargaining obligation upon those labor organizations who chose not to demand to bargain a rehire process.

4. Waive any waiting periods for health benefits and restore leave balances. 

Although the King County Code[footnoteRef:17] says that there may be a waiting period for health benefits for newly hired employees, DHR confirms that there is no probationary waiting period that would need to be waived. That said, health benefit coverage begins on the first calendar day of the month following the employee's hire date (the first day they report to work). If the hire date is on the first calendar day of the month, the health benefit coverage begins the same day. This means that newly hired/rehired employees may not immediately receive health benefits (for example, an employee with a hire date of June 21 would not receive health benefits until July 1).  According to DHR, this has been the county's practice for many years and it would need to be bargained before it could be applied to the entire county workforce as benefits are a mandatory subject of bargaining.  [17:  K.C.C. 3.12.040.B] 


Leave balances are slightly more complicated and depend on whether the employee resigned or was separated and whether they are represented or not.  

· Sick leave balances will be completely restored for employees who resigned or were separated as long as they return to the county within two years. This time limit is a requirement set in the code and to do anything different for non-represented employees would require code changes.[footnoteRef:18]  [18:  K.C.C. 3.12.220.F.3. Note, a retiree who is rehired is not entitled to have any sick leave restored.] 


· Vacation leave balances cannot be restored because they are cashed out when an employee leaves the county. The vacation leave accrual rate for employees, however, can be restored as long as the employee resigned (was not separated) and returns within two years from the resignation. The Council may wish to consider amending the proposed motion to clarify that the Executive should explore restoring the vacation leave accrual rate rather than vacation leave balances.  Note that the two-year requirement is set in the code and to do anything different for non-represented employees would require code changes.[footnoteRef:19]  [19:  K.C.C. 3.12.190.L. ] 

According to DHR, the 25 employees who resigned in response to the vaccination mandate left in good standing and would be eligible to have their vacation leave accrual rate restored if they return within two years.[footnoteRef:20]  [20:  DHR provided that 23 of the 25 resignations occurred between August 2021 and February 2022, which means the two-year window expires for most of these employees between August 2023 and February 2024. The other two employees resigned in late 2022, so their two-year window expires in late 2024.] 


For the 281 employees who were involuntarily separated from the county, the current code would not allow non-represented employees to have their vacation leave accrual rate restored should they be rehired. The vacation accrual rate for represented employees who are reinstated is subject to negotiations with labor partners. Of the 281 employees separated, 239 are represented.

Instead of requesting a written report, the proposed motion would request the Executive to provide an oral report on the progress of a priority pathway program to the Committee of the Whole no later than September 1, 2023.
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· Jay Osborne, Director, Department of Human Resources 
· Denise Pruitt, Chief of Policy & Legislation, Department of Human Resources
· Mina Hashemi, Director of Council Relations, Office of the King County Executive 
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