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Budget & Fiscal Management Committee
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	Prepared By:
	Monica Clarke


REVISED STAFF REPORT
BFM COMMITTEE ACTION

On October 1, 2003, the BFM Committee adopted an amendment and a title amendment to add a disappropriation of $1,431,434 from Executive Contingency which is needed to fund this supplemental request.

SUBJECT:
An ordinance making a supplemental appropriation of $3,063,249 for the Office of the Public Defender (OPD) to cover unanticipated workload costs.
BACKGROUND

This funding request was originally included in the 3rd Quarter Omnibus Ordinance (2003-0387) and discussed in the Budget and Fiscal (BFM) Management Committee on September 10th, but at the request of the committee, was re-transmitted as a stand-alone ordinance. 

SUMMARY

In July 2002, the Council adopted Ordinance 14412 reorganizing the Office of Public Defense and creating the Office of the Public Defender (OPD), headed by an attorney with prior public defense experience and management. In March 2003, the Council confirmed the appointment of the Public Defender, a newly-created position to manage the Office of Public Defense.  
OPD’s 2003 adopted budget totaled $29.4 million with 25.50 FTEs.  Their 2003 under-expenditure requirement is $36,717 which is based on OPD’s administrative costs ($2.4 million), not the defender agency contract portion of the budget.  This is why the under-expenditure amount is small relative to the overall size of OPD’s budget. The Executive is seeking a supplemental appropriation of $3,063,249 to cover unanticipated costs associated with four components of OPD’s budget outlined in Table 1 below.

Table 1: OPD’s 2003 Adopted Budget & Supplemental Request

	
	
	Adopted 2003 Budget
	Projected Need
	Difference
	Revenue Source

	1.
	Agency Contracts
	$21,328,395
	$23,181,026
	$1,852,631
	CX

	2.
	Expert Witnesses
	$1,301,736
	$2,020,577
	$718,841
	CX and State  Funding

	3.
	Assigned Counsel
	$2,443,954
	$2,852,408
	$408,454
	CX

	4.
	OPD Administration
	$2,360,802
	$2,444,125
	$83,323
	CX

	5.
	Ridgway Defense
	$2,000,000
	$2,000,000
	$0
	n/a

	
	TOTAL:
	$29,434,887
	$32,498,136
	$3,063,249
	


1.  Defender Agency Contracts:  $1,852,631
King County provides public defense services through contracts with four non-profit law firms
. Under these defender agency contracts, the county pays for “caseload” on a workload basis (using increments called “case credits” which represent the number of attorneys and other resources such as expert witnesses and investigators that are allocated to each case per month). For example, most “regular” felony cases are worth one credit while a complex felony case may receive 12.5 credits (25 credits for death penalty cases). The number of case credits assigned to a case is not determined by OPD, but rather, it is governed by court rules and state statute. To highlight the difference in cost, the average “regular felony” case is $1,000 versus $700,000 in costs associated with a complex, aggravated murder case.  Filing decisions made by the Prosecuting Attorney’s Office (PAO) is a key driver in the costs associated with OPD’s contracts with defender agencies.
Table 1 below illustrates that the number of active complex felony cases has increased steadily since 2000. Additionally, the “complexity” attributed to those cases has increased. For example, two active cases involve incidents that happened in 1969 and 1993. Reconstructing decades-old events is consuming additional attorney hours and investigation time. Further, the time needed to resolve aggravated murder cases has gone up from 23 months in 2001 to 30 months in 2003, thereby increasing the cost of individual cases.  
Table 1: OPD Budget Summary and Number of Complex Felony Cases

	
	2000*
	2001*
	2002*
	Adopted 2003

	OPD Budget
	$26,207,699
	$27,728,341
	$29,292,073
	$29,434,887

	No. of  Active Aggravated Murder Cases
	11
	13
	15
	13

	Resolution Time of Aggravated Murder Cases
	28 Months
	23 Months
	30 Months
	30 Months

	No. of Active Complex Fraud Cases
	9
	9
	8
	11

	Non-Aggravated Homicides Complex 
	3
	3
	0
	4

	Complex Cases (Non-homicides)
	2
	2
	4
	0

	TOTAL NO. of ACTIVE COMPLEX CASES
	25
	27
	27
	28


*Includes adopted budget and supplemental appropriations.

Table 2 below illustrates OPD’s revised projections in 2003 related to case credits. OPD maintains that the major driver is the increasing complexity associated with individual felony cases such as aggravated murder and fraud cases which were underestimated in the 2003 adopted budget. 
Table 2: Case Credits by Case Type
	Case Type
	2003 Adopted Credits
	2003 Projected Credits
	Contract Variance
	Difference from Variance
	Cost/

(Savings)


	Regular Felony
	9,462
	8,713
	2.5%
	(512)
	(260,990)

	Complex Felony
	937
	3,678
	2.5%
	2,764
	1,908,722

	Three Strikes Felony
	341
	511
	2.5%
	179
	116,044

	Contempt of Court
	1,399
	2,106
	5.0%
	777
	165,644

	Dependency
	2,756
	2,855
	5.0%
	237
	8,201

	Involuntary Treatment Act
	2,181
	2,190
	5.0%
	118
	886

	Juvenile

	4,883
	5,147
	5.0%
	508
	N/A

	King County Misd.
	8,867
	7,816
	5.0%
	(608)
	(85,877)

	TOTAL:
	30,826
	33,016
	
	
	1,852,631



2.  Expert Witnesses:  $718,841
The second component of the supplemental request relates to the increased use of expert witnesses. Similar to the way in which case credits are assigned to a particular case, the use of expert witnesses is determined by the court, not by OPD.  Costs associated with expert witnesses are driven by complex cases which involve the use of technological tools such as DNA analysis. According to OPD, these services are provided by the Washington State Crime Lab at no cost to the PAO or police agencies, but at significant cost to the defense. OPD’s projections show a need for just over $2 million, a 4 percent increase in the expenditure level from the adopted 2002 level of $1.9 million. However, a total of $1.3 million was adopted in the 2003 budget resulting in a shortfall of $718,841. Most of this amount, $680,366, would come from CX; the remaining $39,361 would come from state funds.
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3.  Assigned Counsel: $408,454
In cases where a conflict of interest prevents the contracted defender agencies from providing defense services, OPD must use assigned counsel selected from a pool of independent law firms. Generally, a case handled by assigned counsel is more costly than if it were assigned to a defender agency. OPD is experiencing a higher volume of complex dependency and contempt of court (failure to pay child support) cases which are driving the costs of assigned counsel. The chart below shows an adopted 2003 budget of $2.4 million for assigned counsel. OPD’s projected need is $2.8 million, a 15 percent increase. However, this amount represents a 9 percent decrease in overall expenditures from 2002 to 2003.
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4. 
OPD Administration - $83,323

OPD’s adopted budget for legal expenses totaled $3,000. Due to litigation issues related to two defender agencies, OPD maintains a need for additional funds to cover these costs. The first case relates to the Executive audit of management practices at the Northwest Defender Agency, and the second case involves attorney misconduct by an attorney with The Defender Association requiring substitution of counsel in a homicide case.
FUNDING SOURCES
The Executive proposes funding this supplemental appropriation from the following sources:

· $1,431,434: from a disappropriation from Executive Contingency.  This request coupled with the $200,000 disappropriation to fund the Department of Adult and Juvenile Detention (DAJD) in the 3rd Quarter Operating Omnibus Ordinance brings the Executive Contingency balance to $0. 
· $1,592,454 is proposed to come from CX fund balance.  Of that amount, $942,488 is available from a correction in CX fund balance. The second quarter report shows a correction to an overstated reserve in the Inmate Welfare Fund that counted against the CX fund. The funds are being credited back to CX fund balance to be made available for this supplemental appropriation. No Inmate Welfare Fund revenues are being used to support this appropriation.  The remaining portion, $649,966, would be supported by additional revenues collected by the county, as shown in the second quarter variance report.  
· $39,361 is revenue-backed by state funds to support the request related to Expert Witnesses.
ANALYSIS
OPD’s challenge is that its budget is driven by a number of factors beyond its control. The number and types of filed cases originates with the Office of the Prosecuting Attorney. Additionally, the number of attorneys and other resources, such as expert witnesses and investigators, allocated to each case are governed by court rules and state statute.  

Further, under the county’s contracts with defender agencies, the county is committed to pay for increases in defender agency rents, overhead, and to keep defender attorney salaries at parity with attorneys in the prosecutor’s office. All of these factors are contributing to OPD’s escalating budget. 
BFM Committee staff have concluded that OPD could not absorb these costs within its existing budget without breaching its contracts with defender agencies and jeopardizing the level of constitutionally mandated defense services.  

INVITED
Anne Harper, Public Defender, Office of the Public Defender, Department of Community & Human Services
Jackie MacLean, Acting Director, Department of Community & Human Services

Dan Satterberg, Office of the Prosecuting Attorney

� Associated Counsel for the Accused; Society of Counsel Representing Accused Persons; The Defender Association; and TeamChild.


� Costs/savings on a per credit basis varies by category because each case type requires attorneys with different levels of experience.  For example, a misdemeanor case requires a less experienced and lower-salaried attorney than does a felony case.  In addition, complex felony and three strikes cases include costs for additional investigators.  The other case types do not.


� While juvenile caseloads exceed the variance, no additional appropriation is needed at this time because that caseload is staffed on a per calendar basis.
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