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SUBJECT

AN ORDINANCE relating to oversight of the sheriff's office; conforming with the collective bargaining agreement and memorandum of agreement negotiated by and between King County and King County Police Officers Guild representing employees in the King County sheriff's office approved and adopted in Ordinance 16327; amending Ordinance 15611, Section 2, and K.C.C. 2.75.010, Ordinance 15611, Section 3, and K.C.C. 2.75.020, Ordinance 15611, Section 4, and K.C.C. 2.75.030, Ordinance 15611, Section 5, and K.C.C. 2.75.040, Ordinance 15611, Section 6, and K.C.C. 2.75.050, Ordinance 15611, Section 7, and K.C.C. 2.75.060, Ordinance 15611, Section 8, and K.C.C. 2.75.070, Ordinance 15611, Section 9, and K.C.C. 2.36.050, Ordinance 15611, Section 10, and K.C.C. 2.20.037 and Ordinance 15611, Section 11.
SUMMARY

The proposed ordinance would repeal existing King code and re-establish provisions for the civilian oversight of King Sheriff’s Office disciplinary investigations in conformance with the King County Police Officers Guild Labor Agreement adopted in Ordinance 16327.
BACKGROUND

The sheriff in King County provides a variety of law enforcement services and has the largest county criminal justice budget.  The sheriff is responsible for certain mandated regional and local law enforcement services.  The sheriff’s office if the first response “police department” for all of King County’s unincorporated areas.  In addition, the sheriff’s office has several regional responsibilities, including the operation of the county’s Automated Fingerprint Identification System (AFIS), E-911 call and dispatch, King County Search and Rescue, and various other regional programs.  In addition, the sheriff’s office also provides services to cities and other governmental agencies under contract.  The sheriff’s office, through full cost recovery contracts, is the “police department” for 12 King County cities, Metro Transit, King County Airport, and several other agencies (the Muckleshoot Tribe, King County Housing, and U.S. Forestry Department, for example).  Almost half of the sheriff’s office operating budget is supported by contract revenues.  Consequently, the King County Sheriff’s Office is one of the largest law enforcement agencies in the Pacific Northwest, and only the City of Seattle and the Washington State Patrol have more commissioned officers.  King County, through a charter amendment in 1997, established that the office of the Sheriff would be a non-partisan elective office.  While the elected sheriff is responsible for many aspects of the operation of the sheriff’s office, the county charter requires that the collective bargaining agreements for sheriff employees be negotiated by the county executive, subject to labor policies defined by the county council.

County Oversight Programs.  In addition to the oversight provided by the elected county executive and the nine elected county council members (this is in addition to the elected officials in the cities that contract for police services), several systems have been established for resolution of complaints or allegations.  Several executive agencies have oversight and review responsibilities, including the Human Resources Division of the Department of Executive Services.  However, the two primary agencies with independent oversight responsibilities are located in the county’s legislative branch.

Ombudsman.  The Office of Citizen Complaints — Ombudsman was created by the voters of King County in the County Home Rule Charter of 1968, and operates as an independent office within the legislative branch of the King County government.  The Office of Citizen Complaints — Ombudsman is authorized, by King County Code 2.52, to investigate complaints regarding administrative conduct by King County agencies—including the sheriff’s office--and to publish recommendations for change based on the results of investigations. In addition, the Ombudsman office is authorized to investigate possible violations of the King County Employee Code of Ethics (K.C.C. 3.04), and reports of improper governmental action and retaliation under the Whistleblower Protection Code (K.C.C. 3.42). 

However, according to the Ombudsman, the majority of citizen complaints are resolved not through investigations, but through the provision of information to the complainant, the referral of the complaint to the agency affected, or through other assistance and facilitation. Complaints that the office is unable to resolve with staff-level inquiries are handled as complaint investigations, which are summarized and sent to the subject agency director for review and response.  

Generally, the office directs citizens with sheriff complaints to first file the complaints with the sheriff’s office.  The office has no direct tracking system—for resolutions--for those citizen complaints that the office refers to agencies. When the office accepts a complaint against the sheriff, it will usually rely on the work of the sheriff’s Internal Investigations Unit for any further investigation.  The office’s investigators are trained to investigate citizen complaints, but are not specialists in law enforcement.  The office does not have specific investigators assigned to sheriff’s complaints. 

County Auditor.  The second independent oversight agency in the county is the King County Auditor's Office which was established in 1970.  Section 250 of the King County Home Rule Charter created and placed the office within the legislative branch of county government. Under the provisions of the charter, the County Auditor is appointed by the Metropolitan King County Council.  The King County Auditor's Office conducts independent audits and other studies regarding 1) integrity of financial management systems, 2) quality and efficiency of agencies and programs, and 3) program effectiveness.   The county council sets the audit program for the auditor.  The county auditor regularly contracts for the services of consultants when the office conducts reviews that need specialized expertise.

Sheriff’s Internal Investigations Procedures.   Like most large law enforcement agencies, the sheriff’s office has procedures for accepting, investigating, and resolving complaints (from citizens or from sheriff’s office staff).  The sheriff’s office has an Internal Investigations Unit (IIU) under the command of a captain with two sergeants and one support staff.  The unit reports directly to the sheriff.  The sheriff’s office is not subject to any regular civilian/citizen’s oversight review board or process.

When a citizen’s complaint or an allegation made by another sheriff’s employee is received by the sheriff’s it is routed to the IIU.  The unit evaluates the complaint before acceptance.  Once accepted, the complaint is “logged in” and classified.  When a complaint is accepted, staff from the unit determine whether the complaint should be handled in IIU or sent to a supervisor.  Generally, minor allegations are sent to supervisors for investigation.  All other allegations are handled in IIU.

The formal investigation process is based on several elements.  Foremost is the use of proper investigatory techniques—that is why unit investigators are sergeants.  In addition, the sheriff, through its collective bargaining agreements, must also follow a series of well-defined processes (designed to protect the rights of the deputy).   Therefore, at the initiation of the formal investigation the guild member is notified with a designated form. At this time, the sheriff is obligated to ensure that the accused is given enough information to reasonably advise the guild member of what allegations have been made and what information is needed.  At this point in the investigation, the accused is not given information outside of what is contained in the complaint notification. 

The investigator then conducts the investigation by gathering evidence.  This includes gathering documentary evidence and also includes interviewing the accused and any other witnesses.  Nevertheless, when the accused is interviewed, he or she will be given “Garrity” admonishment which informs them that he or she is required to answer, but answers will not be used in a criminal case.  Any commissioned member interviewed is given the “Police Officer Bill of Rights.”  Additionally, all department members may have representation at their interview.  The scope of the interview can only relate to the specific allegations in the complaint.  In addition, the investigator may submit written questions to the accused.

Upon the conclusion of the investigation, the investigator evaluates evidence gathered in the case.  At this time the investigator writes a report which classifies the complaint according to the standard of evidence required.

After the investigator completes the investigation and the complaint is classified, the unit supervisor reviews the work.  The supervisor can accept the conclusions or ask for more work.  Upon acceptance, the completed Investigation is forwarded to the employee’s precinct or section commander.  At the same time the employee is notified that the complaint is completed and is being reviewed. The precinct or section commander will then review the complaint and evaluate the investigation, recommend discipline if appropriate, and then forward the investigation and recommendations to the division chief.  The division chief will also review the investigation and make recommendations.  Afterwards, the chief will return the investigation to the IIU commander, who will have it reviewed by the Sheriff.  The Sheriff is responsible for reviewing the investigation and can change or accept findings or decisions.  The Sheriff also will notify the deputy of recommendations or discipline.  In addition, the Sheriff is responsible for conducting the Loudermill hearing (where the accused has the opportunity of presenting information to the sheriff regarding the complaint) and after hearing employee comments, make final decision on discipline.
The sheriff’s office has implemented a series of steps during the investigation and disciplinary procedure allowing for input to investigators from the sheriff’s human resources staff, legal advisor, prosecutor’s office, and executive’s Office of Human Resource Management.  Staff from these agencies meet regularly to evaluate and comment on new, ongoing, and completed investigations.
ORDINANCE 15611  And the Collective Bargaining Agreement.   On October 9, 2006, the metropolitan King County council approved Ordinance 15611 regarding civilian oversight of the King County sheriff's office. In doing so, the council sought to establish a system of civilian oversight to monitor ongoing investigations of misconduct, help resolve cases, implement methods for increasing the level of public trust and transparency, and identify systemic issues within sheriff's office and offer recommendations for reform.  Shortly after the passage of the Ordinance, the King County Police Officers Guild filed an unfair labor practice charge against King County.  On November 19, 2007, King County and the King County Police Officers Guild finalized an agreement that Ordinance 15611 would be treated as a labor policy and that this policy would be bargained in good faith.  The King County Police Officers dismissed its unfair labor practice charge against the County.  As a consequence of this agreement, no action was taken to implement the elements of Ordinance 15611.

On December 8, 2008, the metropolitan King County council passed Ordinance 16327 approving a new five-year collective bargaining agreement between King County and the King County Police Officers Guild.  The new collective bargaining agreement required King County to repeal most of Ordinance 15611.  Nevertheless, on December 8, 2008, the council adopted Motion 12892, which reaffirmed its commitment to establishing a system of civilian oversight as outlined in Ordinance 15611. 

The council continues to recognize that there is still a need for civilian oversight of the sheriff’s office and an organization within county government that will monitor ongoing investigations of misconduct, help resolve cases, implement methods for increasing the level of public trust and transparency and identify systemic issues within sheriff's office and offer recommendations for reform.  Therefore, the council seeks through this ordinance, to establish a system of civilian oversight in accordance with the existing labor agreement. 
Proposed New Office of Law Enforcement Oversight

Staff were directed to prepare an Ordinance that establishes civilian oversight through the creation of the Office of Law Enforcement Oversight (office), but also adheres to the collective bargaining agreement contained in Ordinance 16327.  The following discussion identifies key alignments and differences between Ordinance 15611 and this proposed Ordinance.
Key Areas of Alignment of Ordinance 15611 with the Proposed Ordinance
1. The office would be established within the council.

2. The office may receive complaints from any party, including the public or employees of the Sheriff’s Office.

3. The office can monitor internal investigations of complaints against officers, including observing the interviews of witnesses. The office can ask questions of witnesses and see all evidence and documents.  The office cannot, however, independently investigate complaints or participate in the planning of the investigation.
4. There is a provision for the use of mediation to resolve a complaint if the Sheriff’s Office, the officer and the complainant mutually agree. If the mediation option is used, and the officer participates in good faith, the officer cannot suffer disciplinary action, even if the citizen is not satisfied with the outcome of the mediation.

5. The Office will have unimpeded access to all complaint and investigative files for auditing and reporting purposes. 

6. The Office may recommend policies and procedures for the review and/or audit of the complaint resolution process and review and recommend changes in the Sheriff’s Office policies to improve the quality of police investigations and practices. 
7. The office will issue annual reports.

8. The office can establish a Citizens Committee on Independent Oversight, with citizen members allowed to comment on oversight data and policies.

9. The county will use the King County Auditor’s Office to review disciplinary data.
Key Areas of Disagreement between Ordinance 15611 with the Proposed Ordinance
1. Ordinance 15611 specified that the director of the Office would be appointed by the Executive and subject to confirmation by the Council. This proposed Ordinance calls for a committee of five to recommend three candidates for director. The committee comprises one member appointed by sheriff’s guild, one member appointed by the Puget Sound Police Manager’s Association (captain’s guild), one member appointed by the County Council and one member appointed by the County Executive. Those four members will select a fifth member.
2. The guild may grieve the executive’s appointment of a director of the office if it feels the appointee does not meet the minimum job requirements. There is an expedited grievance process in the event a grievance is pursued, with a decision required to be rendered within 21 days.  The guild would also have the ability to comment on the fairness of office staff.
3. The office can receive citizen complaints, but must pass them all to the sheriff’s office for classification, investigation, and ultimate resolution.
4. The office may request, but cannot require (as envisioned in Ordinance 15611) additional investigation of a complaint.  This Proposed Ordinance, in accordance with the labor agreement, gives rights to the executive to make final decisions as to whether further investigations might be required.  The office, however, must certify in writing whether or not an internal investigation was thorough and objective.
5. Office representatives cannot respond to “critical Incidents” as envisioned in Ordinance 15611.

6. And while the office is required to will certify the thoroughness and objectivity of each investigation, it cannot comment on those complaints that are not investigated. 
7. The office cannot comment on final disciplinary decisions.
ATTACHMENTS

1. Proposed Ordinance 2009-0260
2. Ordinance 15611

3. King County Police Officer’s Guild Collective Bargaining Agreement, Article 22.

4. Memorandum of Agreement
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