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STAFF REPORT

SUBJECT:

This is a proposed substitute ordinance that authorizes the County Executive to execute a new  10-year jail services agreement with 37 cities in the County.  The agreement sets rates for jail services and provides for a phasing out of services to the cities over the next ten years.  The agreement also provides for the transfer of the Eastside Justice Center (EJC) site, located in council district eleven, to the city of Bellevue on behalf of all of the cities.

SUMMARY:

Past Committee Actions Related to This Ordinance

This legislation was given a dual referral to the Law, Justice and Human Services Committee and the Budget and Fiscal Management Committee.  Staff briefed the Law, Justice and Human Services (LJHS) Committee on the ordinance and proposed interlocal agreement on October 3, 2002.  The ordinance was amended in LJHS and Proposed Substitute Ordinance No. 2002-0425 was were passed out of that committee with a DO PASS recommendation.

The Budget and Fiscal Management Committee was presented with a preliminary staff report on December 11, 2002. 

This proposed substitute ordinance authorizes the County Executive to execute a new 10-year jail services agreement with all 37 cities in the County.  The County and the cities had been operating under contracts that dated back to the mid-1980’s.  Under the old contracts, fees that the county charged to the cities to incarcerate their misdemeanants had been adjusted on an annual basis.  However, other provisions of the agreements had not been revised or updated in many years.

BACKGROUND:   

Issues Raised

At the December 11, 2002 BFM Committee meeting the following issues were raised in the staff report:

· The existing jail contract has been terminated.  Are there ramifications of not having a contract that the Council needs to understand?

· The Executive has made certain assumptions, projections, and determinations with regard to average daily population (ADP) trends in the future.  Should these assumptions and projections be updated in light of the changes that Council made as part of the 2003 County budget? 
· As noted above, the ordinance and agreement provide for the surplusing of County property and the conveyance of this property to the cities.  Considering the 2001 findings of the Properties Expert Review Task Force (PERT), can the Council be confident that a rigorous and thorough process has been used to determine that this property is surplus to the County’s needs

· The County does not have a legal obligation to provide misdemeanant jail services to the cities.  Given more recent trends in ADP, is requiring the cities to withdraw their misdemeanants and providing a financial incentive for them to do so the best policy direction for the County?
Additional time was needed to allow staff to do a more in-depth review of the agreement and its provisions.  During the course of that analysis, three additional issues were identified.

· What will be the financial impact on King County of phasing out cities’ use of its jail facilities?

· If the ADP projections indicate that the County will not be “able to continue housing city misdemeanants in the existing two jails beyond about 2012,” does this mean that the existing two jails will be at capacity?  Will the County have to build additional capacity after 2012 just to house County inmates?

· Are there provisions of the proposed agreement that are ambiguous or disadvantageous to the County?

ANALYSIS:

Ramifications of Operating Without a Contract

By not having a signed agreement in place on January 1, 2003, the County is charging the old and lower 2002 rates and is therefore receiving less revenue from the cities for the inmates still being housed in the County’s facilities.  Staff believes that the rates proposed in the new agreement are reasonable.  Based on current population figures, King County stands to “lose” over  $60,000 per month (about $723,000 on an annual basis) by charging the old rather than the new rates.    

While the cities have contracted with Yakima County at a rate of $56 per day, the cities still continue to send certain inmates to the King County jail.  The City of Seattle has always assumed that pre-sentence inmates would remain in King County or on electronic home monitoring rather than being transported to Yakima for the convenience of keeping them in the area until sentencing.  Other cities may following the same policy.

Thirty-four cities have signed the proposed agreement, indicating a level of satisfaction with the provisions on their behalf.  The Executive negotiated for over a year with the cities on this proposed agreement.   Under State law, when the parties to a jail services agreement cannot agree on compensation, either party may “invoke binding arbitration” on the matter (RCW 39.34.180 (3)).  It is possible for the cities to invoke binding arbitration in order to get the County Council to agree to the proposed contract.  Binding arbitration could conceivably yield less favorable results to the County than the terms in the proposed agreement with regard to compensation.

Assumptions and Determinations with Regard to Average Daily Population (ADP) Projections 

ADP projections, using various assumptions, were prepared in September 2002.  The “status quo” forecasts projected that the demand for secure housing would outstrip the supply beginning in 2010.
  The Executive’s own projections show that, when city use is phased out, supply lasts only until about 2012 to 2014.  It is the position of the Executive that, even with the efforts to reduce population through alternatives to incarceration, the County will have to expand supply unless the cities’ use of the facilities is phased out.

Staff would like to remind the Council of the discussions during the 2003 budget process about their lack of confidence in the ADP projections.  That concern led to inclusion of a proviso in the 2003 budget that   requires the Department of Adult and Juvenile Detention (DAJD) to “contract with a consultant for the updating of its population forecast model.”

The ADP forecast is the basis for the phase out portion of the proposed agreement.   However, significant changes in ADP have occurred since this projection was done.  Before entering into an agreement that will have long-term financial impacts on the County, the Council needs to be comfortable with the ADP projections and other information that form the basis for the policy direction that the Executive proposes to take.
Given the importance of the ADP forecast, the Council may find that approval of the JSA should be delayed at least long enough for the results of this new review to be fully considered.  The consultant will have more data at his disposal than DAJD staff had for their September projection and will be able to determine the nature of current incarceration trends. The consultant’s report is due by April 1, 2003

Determination that Eastside Justice Center Property is Surplus to the County’s Needs

In 1996, the County acquired the EJC property in Bellevue for $4.11 million.  As an incentive to the cities  to phase out of their use of the County’s jail, the Executive has proposed conveying this property to the cities.  King County would not receive any payment for the property.    The agreement allows for the trade or sale of the property by the cities and use of the proceeds to acquire, build or otherwise arrange for the use of facilities for city misdemeanants.  In the event that the cities have not made arrangements for alternative jail space and have not removed all of their inmates from the County facilities by the end of 2012, the County will get back either the property or the proceeds of sale.

This property was acquired with Regional Justice Center (RJC) tax levy proceeds, a levy on all incorporated and unincorporated property in the County.  The Prosecuting Attorney has stated that conveyance of this property is permissible under the RJC levy (Ordinance No. 10534).  Because the property was financed by a County-wide tax levy, the Executive and the cities argue that transferring this property to the cities is in the best interests of the citizens of the County as a whole.  The counter-argument is, however, that the RJC levy was actually a part of the County’s current expense levy (a levy lid lift).  It is the current expense levy that pays for the incarceration of felons and county misdemeanants.  Cities have their own property tax levies within their boundaries to finance the incarceration of city misdemeanants.

In October 2001 the King County Properties Expert Review Task Force (PERT) issued their report “Effectively Managing King County’s Properties.”  The report was critical of the County’s asset management program in several respects (as noted in our prior staff report).  In recognition of the findings of PERT, the Council included in Ordinance 14199, the Reorganization Ordinance, a proviso requiring the Executive to prepare and submit a report to the council on the organization of the facilities management division by May 2002.  The report was not submitted by the deadline and in August 2002 the Executive asked for an extension to February 3, 2003. The 2003 Budget Ordinance includes another proviso requiring the report by February 3, 2003.  If the report is not submitted by this deadline, $500,000 of the 2003 budget appropriation will lapse.

The Executive's transmittal letter submitted with the ordinance states:  “Notices were circulated to various County departments and none expressed an interest in the subject property.  The Facilities Management Division finds the property surplus to the County’s present and foreseeable needs.  Therefore, the Department of Executive Services has declared the subject property surplus to the County’s needs.  Because the property is not zoned residential and because housing development would not be compatible with the neighborhood, the property is deemed not suitable for affordable housing.”  This statement raises a number of issues:

1. The assessed value of the property is $2.4 million but no recent appraisal has been done.  The question of whether or not this is prudent asset management is in order.  Would the County be better served by holding this asset until market conditions improve?
2. Given the problems cited by PERT and in the absence of the reports required by Ordinance 14199 and the 2003 Budget, is there any basis for confidence that a rigorous review has been done to support the declaration of this property as surplus?

3. The Executive forecasts that the County inmate population will grow beyond the current capacity sometime after 2012.  Would the property or proceeds from sale of the property be needed after 2012 for expansion?  The Executive argues that expansion of the RJC makes more sense than a third justice center.  If the EJC property is not used for expansion, maybe it should be sold and the proceeds used to complete Phase I of the RJC project.
4. The proposed substitute ordinance declares that the property is not suitable for affordable housing?  Is the Council satisfied with this determination?  Could it be sold and the proceeds used for affordable housing at a different site?

Phasing Out Jail Services to Cities

Under RCW 39.34.180 (1) “each county, city, and town is responsible for the prosecution, adjudication, sentencing, and incarceration of misdemeanor and gross misdemeanor offenses committed by adults in their respective jurisdictions . . .”  King County is not legally obligated to provide jail services to the cities (although the cities disagree). However, RCW 70.48.090 (1) requires the County to give notice of intent to terminate a contract for jail services and state “the grounds for termination and the specific plans for accommodating the affected jail population.”  This raises a couple issues:

1. If phasing out the cities’ use of the County jail is a prudent business decision, is it also prudent to transfer this property to the cities?  The County has no contractual obligation to provide this service.  The Executive’s goal was to provide for “an orderly reduction of the cities’ misdemeanant population” so that the current capacity will be available for growth of the County’s inmate population, thus avoiding or delaying building additional capacity.  The assumption is that the County could afford neither the capital nor the operating costs of additional capacity.  If the Council agrees, then the proposed agreement achieves the objective of an orderly reduction.   However, the cities may very well achieve a reduction on their own simply because it is much cheaper for them to contract with other entities.

2. Is the County under any type of obligation to transfer this property or is the transfer of this property necessary as an inducement for the cities to agree to the new agreement?  The Executive’s negotiator acknowledged that no obligation existed; rather it was a policy decision to convey the property.  The cities’ lead negotiator noted the strong sentiment by them that failure to convey the property is a “deal breaker.” 

3. 
Financial Impacts of Phasing Out Jail Services to Cities

The Executive has stated:  “Though it will receive diminishing amounts of jail contract revenue and eventually have little or no city contract revenue, the County will avoid the costs and the problems associated with expanding jail capacity for many years into the future.”  The fiscal note included only the years 2002-2005.  So, while the Executive states that jail contract revenue would diminish, no long-term financial projection was provided.  This raises a number of questions:

1. Will the net cost to the County of operating the jail increase over the years beyond the rate of inflation?  If so, by how much?

2. The contract revenue from cities helps to cover the County’s fixed costs of operating the jail as well as the variable costs associated with each new inmate.  The loss of this revenue will mean that the County must cover all of the fixed costs.  Has an analysis been done that compares the  cost to the County if services to the cities are phased out with the cost to the County if services to the cities are continued?

3. If the cities go into the jail business, will there be a loss of the “economies of scale” as the cities duplicate management and administration programs?  Will the combined cost be more or less than if the County continues to provide regional jail services?

The fiscal note shows revenue from the cities increasing between 2003-2005, due to the higher board and room rates specified in the new contract and the relatively stable number of city inmates over the years covered by the fiscal note.  Staff requested a longer term analysis of the financial impacts but none was provided.

In the absence of a long-term analysis by the Executive, staff has done a very rough analysis.  For analysis and illustration purposes only, staff has used an historical annual 3% inflator for the jail budget and the proposed phase out schedule in the agreement.  Under these assumptions, the cities share in the fixed costs of operations.  Even so, the net cost to the County (total County cost less city revenue) increases by more than 3% in the years 2004-2006.  Starting in 2007, the increase in net cost to the County drops below 3%.  By 2013, when the revenue from the cities drops to zero, the net cost to the County will jump by more than 14%. Thereafter, the cost will increase 3% annually.  This is illustrated in the following charts.

The first chart shows the total cost of jail operations (top line) and city revenue (bottom line).  The space between the two lines represents the net cost to the County.  As you can see, the revenue goes to zero in 2013 and the net cost grows at that point so that the County is paying the entire cost of jail operations.
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The second chart compares total jail costs with net County costs.  The top line represents total cost of jail operations while the bottom line represents net cost to the County.  As can be seen from the chart, the two lines converge in 2013 when the city inmates and revenue are phased out entirely. 
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City contracts accounted for almost 20% of the total cost of jail operations in 2001. 

Long-Term Capacity Needs

The Executive asserts that services to the cities must be phased out because the County will need all existing capacity by 2012.  If the County will need all of the capacity for County inmates by 2012, more capacity may be needed shortly thereafter if the County inmate population increases.   The transfer of the EJC property to the cities will mean that this site will not be available and the County may need to acquire a new site in 2012 or sooner. The Executive believes that a third justice center would not be a viable option in any case.  There is room for expansion by four housing units at the RJC; beyond that, staff is not aware of any specific expansion plans.

The Executive’s ADP projections assumed 65% double-bunking at the RJC, on the basis that this is the maximum permitted by the physical design and the capacity of such things as the heating, ventilation and air conditioning systems.  Staff discussed this issue with the engineers for the facility.  The physical properties of the facility will support 80% double-bunking.  If double-bunking is limited to 65%, it will be because of factors other than the limitations of the physical facility.

Given the cost of land, construction, labor, and related items in the Puget Sound region, the city representatives suggest that the County may want to consider following their course of action:  contracting with other entities for jail services.  Specifically, Yakima County has shown they can operate jails substantially cheaper than King County.

Legal Issues Raised

The terms of the proposed agreements were reached through a lengthy negotiation process with both sides having legal representation.  Staff had the ordinance, agreement, and all related documents reviewed further by Council’s legal counsel.  A number of issues were identified: 

· The proposed agreement forms a body called the Jail Agreement Administration Group (JAG) with six city members compared to two for the County. This group has a different purpose and responsibilities than the Jail Advisory Committee under the old agreements.  Does JAG have too much power and will disputes be almost always decided in favor of the cities?

· The agreement obligates the County to not set budgetary constraints that would prevent the County from performing under the agreement.  Is this provision too broad?

· Are the indemnification provisions of the agreement too broad?

In the December staff report there was a copy of a draft Letter of Understanding (LOU) that was worked out between the County and the cities to address issues raised by the Law, Justice, and Human Services Committee.  After review by Legal Council, this letter has been modified by the Executive and the cities to address the JAG issue noted above.  The other issues are not addressed in the revised LOU and the enforceability of this document is also an issue.  The LOU is attached as Exhibit A to Amendment A to  Proposed Substitute Ordinance No. 2002-0425.  Legal Counsel is available to discuss these issues further.  
REASONABLENESS/OPTIONS:

The Council has several reasonable options.

Option 1:  Approve the Proposed Substitute Ordinance with Amendment A1.

	PROS:
	CONS:

	· Approval by the Council will mean that the major effort by the Executive to negotiate a new agreement was not done in vain.  As previously noted, it took over a year of intense negotiations to reach an agreement.

· The agreement provides a level of certainty to both the cities and the County with regard to fees for services.  The ramp down provisions of the agreement provide some degree of certainty for the County with regard to capacity.  The County can hold the city misdemeanant population to the levels stated in the agreement so that there is capacity for all felons and County misdemeanants.

· The County will be assured that expansion will not be necessary in the intermediate term – for the next ten years or so.  Without the ramp-down provisions of the new agreement, the County may have to start the process to secure additional capacity within the next couple of years.


	· The County has no legal obligation to the cities to provide jail services.  There is no legal need for the ramp down provisions of the agreement.  The County could simply turn away city inmates when capacity is reached. 
· Since there is no legal need to get the cities to agree to ramp down their utilization, there is no legal need to entice the cities to agree to the contract by transferring the property to them.  This property once donated to the cities will not be available to the County if a need for it (or its’ proceeds) arises.
· No recent appraisal has been done on the EJC property.  Staff was therefore unable to do any analysis of this issue.  The Executive stated that an appraisal of the EJC property was unnecessary because it is in the best interests of the citizens of King County to transfer the property to the cities, regardless of the value. 

· Staff cannot compare the financial impacts of the proposed policy direction of phasing out services to the cities with the financial impacts of staying in the business of providing these services.  The Executive did not provide this information.  In the Executive’s opinion, the “County is no longer able financially to consider building and operating a third justice center.”  This conclusion was apparently reached without the benefit of specific and long-term financial analysis.  Approval by the Council of this ordinance will in effect be an agreement with the Executive on this issue without analysis.
· There are a number of provisions in the agreement that are unclear and could pose problems in the future if disagreements arise.  In addition, some provisions of the agreement are much more favorable to the cities than the County.


	· 
· 
	· 


	· 
· 
	· 
· 

	
	· 


	
	· 


Option 2:  Delay Approval of the Ordinance.

	PROS:
	CONS:

	· Having the new ADP study in hand in April will provide the latest and most comprehensive analysis of ADP trends for the basis of future decisions.

· Delaying would allow time for a formal appraisal of the Eastside property, if such an appraisal is desired.  With a formal appraisal, the County would know the value of the property and therefore the value that was being transferred to the cities.
· The reorganization report on Facilities Management will be delivered in February.  This may provide a basis for more confidence in the property management function.
	· Delaying approval of the agreement may mean delaying the effective date of the new rates causing some loss of revenue to the County. 

· Delaying could lead the cities to pursue arbitration.  The results of arbitration may be less advantageous to the County than the terms of the proposed agreements.

	· 
	· 

	
	


Option 3:  Reject the Ordinance

	PROS:
	CONS:

	· King County has been providing jail services to the cities for many years.  While some cities have their own jail facilities, most do not.  Counties more and more are becoming regional service providers.  Jails are a regional service that can, in many ways, be handled better by a single entity rather than by many separate local governments.  There is what is known as economies of scale, meaning cost advantages that increase as the size of an operation increases.  If the cities were to band together to build their own justice center and secure detention facility, some of these economies of scale may be lost.  The cities argue that they can provide secure detention cheaper than the County, even with the County’s advantages due to size.  They cite the Renton jail as an example, with the board and room fee at Renton being substantially less than at King County. 

· The legal issues with the agreement could be corrected.


	· The cities spent substantial time and effort to hammer out an agreement with the County that they could support.  If the Council rejects the ordinance, they in effect reject the efforts of the cities to get to this point.

· Since the County does not have a legal obligation to provide jail services to the cities, the County could simply turn away city inmates if space is not available.  This may have a negative effect on relations between the County and the cities.

· If the County attempts to stay in the business of providing jail services to the cities and builds more capacity, we may find that the cities will not want the service because it is much cheaper for them to contract with Yakima County and others.  King County could then end up with too much capacity.  

	· 
	· 
· 

	
	· 


Invited:

Mike Wilkins, King County Executive’s Office

Jim Brewer, King County Council Legal Counsel

John Gerberding, Legal Counsel, Prosecuting Attorney’s Office

Clif Curry, Legislative Analyst, LJHS Committee

Doug Stevenson, Legislative Analyst, LJHS Committee, 

Steve Thompson, Director, Department of Adult and Juvenile Detention

David Moseley, City Manager, City of Federal Way

Londi Lindell, City Attorney, City of Mercer Island  

Attachments:

1. Proposed Substitute Ordinance No. 2002-0425.2 

2. Amendment A1 to Proposed Substitute Ordinance No. 2002-0425.2

3. Ordinance No. 2002-0425.1

4. Executive’s Transmittal Letter 

5. Fiscal Note

6. Comparison of Old and Proposed JSA Contracts
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