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REVISED STAFF REPORT
SUBJECT:

An ordinance authorizing the executive to execute an airspace lease agreement between King County and the Washington State Department of Transportation for the Evergreen Point Transit Station and the Clyde Hill/Yarrow Point Transit Station for a term of twenty years with the possibility of two twenty-year extensions; and authorizing the executive to execute such other related documents as may be needed to implement the agreement.
COMMITTEE ACTION

On September 16, the Budget and Fiscal Management Committee approved Proposed Substitute Ordinance 2014-0363, as amended, with a do pass recommendation.

SUMMARY
Proposed Ordinance 2014-0363 approves an air lease agreement with the Washington State Department of Transportation (WSDOT) for two transit stations on SR 520.  In lieu of a lease payment, King County will operate and maintain the stations and will reimburse WSDOT for the costs of specified maintenance of the road surface within the “Premises,” the two transit station areas.

The estimated costs to the County are significantly greater than the costs to maintain the previously existing roadside stops, as the new stations have elevators, sprinkler and electric fire/life/safety equipment, large station areas, lighting, drainage systems, and service rooms.
At the suggestion of the Council’s Senior Deputy Legal Counsel, an amendment was drafted to revise some provisions of the air lease agreement to eliminate duplicative language, improve clarity, and assure Council oversight of any changes to the lease.   The Committee approved the amendment.
BACKGROUND
The SR 520 Eastside Transit and HOV Project is WSDOT’s design-build project to reconstruct the SR 520 roadway from the east edge of Lake Washington to its intersection with SR 202.  As summarized by WSDOT, improvements include:
· Regional bicycle and pedestrian path. 

· Direct-access ramp to 108th Avenue NE for carpools and transit. 

· Wider, safer shoulders.

· A transit/HOV lane through the entire Eastside corridor.  

· Improvement of the Evergreen Point Road Park and Ride. 

· In-line (median) transit stops at Evergreen Point Road and 92nd Avenue NE.

Environmental and community enhancements:
· Fish habitat improvements. 

· Noise reduction techniques. 

· Stormwater treatment and detention facilities between Evergreen Point Road and 108th Avenue NE. 

· New lids over SR 520 at Evergreen Point Road, 84th Avenue NE and 92nd Avenue NE. 

For transit operations on the corridor, connecting the northern Eastside with Seattle, the existing roadside stops at Evergreen Point Road and 92nd Avenue N.E. are replaced by in-line transit stations served by transit/HOV lanes in the center of the roadway.  These lanes are open to vehicles with three or more occupants.  Previously SR 520 westbound (from 108th Avenue N.E. to the Evergreen Point Road transit stop) had an outside HOV lane open only to buses and carpools with three or more occupants.  SR 520 eastbound did not have an HOV lane.  The direct access ramp to 108th Avenue N.E. also benefits transit vehicles.
The new arrangement allows for more efficient movement of buses, especially during peak periods.  One limitation of the new alignment is that Route 271, connecting Bellevue and the University District, can no longer stop at the Evergreen Point Road Transit Station.  This bus enters and exits SR 520 on 84th Avenue N.E.  The distance is too close to Evergreen Point for buses to cross general purpose lanes between 84th Avenue N.E. and the Evergeen Point Road Transit Station.  When the new floating bridge is open for service, transit will benefit from the bridge’s HOV lane, which will extend to the Montlake neighborhood.  A new structure between Montlake and I-5 is unfunded so this westernmost segment of SR 520 will continue to be a four-lane roadway with no transit/HOV lane.
Although the contractor is still working on the two transit stations, transit vehicles have been using them since mid-June (Evergreen Point) and mid-July (Clyde Hill/Yarrow Point) as authorized by an “Interim Maintenance and Operations Letter Agreement” dated June 12, 2014.  Included in the letter is WSDOT’s statement acknowledging that use of the facilities under the Interim Letter does not constitute acceptance of the Premises by the County.
Summary of the Air Lease Agreement

The Air Lease Agreement includes recitals outlining the history of transit use of the transit stops and expressing the parties’ desire to enter into the lease agreement.  There are 46 articles to the agreement.  Highlights are discussed in the following section. 

The Recitals discuss aspects of the SR 520 project background, including:


· The overall SR 520 project for replacement of the aging Evergreen Point floating bridge includes the SR 520 Eastside Transit and HOV Project extending between Lake Washington east to the intersection of SR 520 and SR 202.
· King County, the “Tenant” of the two transit stations, is the public transportation provider in the County and the successor to Metro, which agreed with the State to provide flyer stops on SR 520 in the 1970s.
· The County participated in the design of the two new facilities, the Evergreen Point Road Transit Station and the Clyde Hill/Yarrow Point Transit Station.

· WSDOT and the County have a mutual interest in making the stations available for transit purposes and have the authority to enter into an agreement for this purpose.

Section Highlights Review
Premises (Section 1).  The premises are defined as shown in Exhibit A.   These are in-line stations and the bus-only lanes leading in and out of them.  Tenant’s personal property may include ticket vending machine, ORCA readers, wireless fire detection system, County flagpole and flag, leaning rails, benches trash receptacles, station signage, variable message signs, and speakers.

Term:  Term Extensions (Section 3).  The Lease term is 20 years from the Commencement Date, the date of a Letter of Notification shown in the form of Exhibit K.  This date is referred to as the date when both stations are open for use.  The Interim Letter, under which transit buses are using the Premises, states that WSDOT does not expect the County to issue a notification letter unless and until WSDOT has finally accepted the Premises (i.e. all punch lists are complete) and the County has performed its own walk-through and determined to accept the Premises for its own use.  Transit staff have stated that they do not intend to accept the Premises or execute Exhibit K until these conditions are met. 
Consideration (Section 4).  This section provides that in lieu of rent, the County will operate and maintain the two stations as specified in Exhibit I, Maintenance Responsibility Matrix, and will reimburse WSDOT for its detailed expenses to maintain the on and off ramps to the Stations, also detailed in Exhibit I.  The Fiscal Note estimate of costs is discussed below. 
Taxes, Special Assessments, and Utilities (Section 6).  The County is responsible for paying taxes, special assessments, and utility charges for the Premises.  As this is government property there are not anticipated to be any taxes, but the County will pay sewer, electric, water, and other utilities that are separately metered to the Premises and solely serve the Transit use of the Premises.  This would presumably include electricity for extensive lighting and for the elevators, which provide access as required by the Americans with Disabilities Act (ADA).
Personal Property (Section 7).  Tenant’s personal property is defined as items in Exhibit A that are listed as “N.I.C.” or Not in Contract.  These include ticket vending machine, ORCA readers, wireless fire detection system, County flagpole and flag, leaning rails, benches trash receptacles, station signage, variable message signs, and speakers.  The County is responsible for removing its Personal Property when the lease is terminated.
Use of Premises (Section 8).  The County is authorized to use the Premises for operation, maintenance, and repair of the inline transit stations, ingress and egress by pedestrians and bicyclists; its Personal Property, and Transit Uses authorized by state law (Chapter 35.58 RCW).   This section also defines signage that the County can install and allows advertising on buses that pass through.  The County further agrees to provide for the protection of its personal property and customers, to protect the highway facilties, and to comply with a WSDOT-approved Traffic Control Plan.
Termination by WSDOT (Section 19).  WSDOT has the right to terminate the Agreement for various reasons, with different written notice requirements, including:  if the Premises are needed for a highway purpose that conflicts with the County’s use (365 days notice), if the County defaults or fails to carry out its responsibilities under the Agreement (30 or 45 days notice),  if ordered by a court or in an emergency determined by WSDOT (immediately).
Termination by Tenant (Section 20).  The County has the right to terminate the Agreement with written notice without penalty for any reason (365 days notice), if WSDOT defaults three times in a year (45 days notice), if the Premises are damaged or destroyed (immediately), or if the Council Council has not appropriated sufficient funds to pay for the TENANT’s obligations under this Lease for any given year, as determined solely by the Transit General Manager.  
Dispute Resolution (Section 24).  If the Designated Representatives cannot resolve a dispute, the WSDOT Regional Administrator or designee and the Transit General Manager will attempt to resolve it; if that is unsuccessful, both parties agree to consider a mediation process as a step prior to taking any legal action.
Assignment (Section 28).  The County may not assign, sublet, license, or transfer any rights under this Lease without WSDOT’s express prior written consent.  However, WSDOT authorizes the County to enter into an agreement with Sound Transit allowing Sound Transit use of the Premises for its transit purposes.  The draft agreement, Exhibit J, provides that Sound Transit would pay a pro rata share of the County’s costs based on the number of Sound Transit buses using the Transit Stations.  According to Transit staff, the status of the Sound Transit agreement is uncertain and Sound Transit has suggested that a “Good Neighbor” Policy apply.
Venue (Section 29).  Thurston County Superior Court is the venue for any action or suit concerning the Lease.
Risk Management has reviewed and signed off on the Agreement.

ANALYSIS
More detail is provided on the following policy considerations:

1. Lease Renewal
Section 3 authorizes up to two 20-year renewals of the lease agreement, provided that WSDOT has no highway need for the Premises and the County’s use of the Premises does not impair the safety or operation of WSDOT’s facility, as determined solely by WSDOT.
3.C. provides that extension or renewal of the lease will be on the same terms as the existing lease “except as modified by any changes in policies, practices, laws, regulations or contracts that will be reflected in a written amendment signed by both parties.”  This language implies that a lease extension might include policy changes that should be brought to the Council.  As amended by the Committee, the Lease agreement requires that any amendment to the Lease must be approved by the Council, ensuring the Council’s oversight of changes resulting from section 3.C.

2. County Costs 
Section 4 (Consideration) provides that the County will carry out, at its expense,  operations and maintenance responsibilities identified in Exhibit I, the Maintenance Responsibility Matrix.  Exhibit I also provides that the County will reimburse WSDOT for the costs of WSDOT responsibilities listed in Exhibit I.
The Fiscal note estimates annual maintenance costs at $122,743 in 2015, rising to $126,121 in 2016 and $129,599 in 2017 based on labor increases of 2.0% and material cost increases of 3.5%.  Maintenance costs reflect that the in-line stations have components that most passenger facilities do not, including sprinkler and alarm and detection fire/life safety system equipment, four elevators necessary to comply with the Americans with Disabilities Act (ADA) accessibility requirements, large glass structures and platform areas, extensive drainage systems, and lighting.  Transit maintenance staff assessment does not expect that much work will need to be carried out by WSDOT and reimbursed by the County.  Projected WSDOT activities include occasional sweeping of the roadway, painting of traffic marking, snow and ice removal, and replacement of damaged signage.
Exhibit I states:  “WSDOT and King County shall work together to agree on budget figures for King County reimbursement to WSDOT as King County can only pay out for services that have been budgeted and approved. WSDOT will use reasonable efforts to communicate in advance any work that WSDOT intends to perform. King County does not have the responsibility to maintain items that are under warranty; King County and WSDOT will meet prior to the Commencement Date and go over the warranties that apply to the Premises and establish the procedures to follow in case a warranty repair issue arises.”
3. Sound Transit Use
Sound Transit buses will use the facility and the County intends to negotiate an agreement formalizing the terms with Sound Transit.  This agreement does not need to be concluded prior to Council action on the County Air Lease Agreement with WSDOT.

Section 28 provides that the County must have WSDOT’s express prior written consent to assign, sublet, license or transfer any rights created by the Lease.  28.B contains WSDOT’s authorization for the County to license Sound Transit to use the premises under a lease agreement substantially in the form of Exhibit J, a 13-page license agreement between Sound Transit and the County providing that Sound Transit will pay a pro rata share of County costs to operate and maintain the Premises.  Based on how many buses use the facilities, Sound Transit’s prorated share would be about half of the costs.
Alternatively the County and Sound Transit could enter into a different agreement that the County would submit to WSDOT for written approval.  The Agreement does not require Exhibit J to be approved, it simply preapproves it.  According to Transit staff, Sound Transit staff has suggested that these facilities should fall under the “Good Neighbor Policy” that area transit agencies developed in the 1990s.  This policy provides that agencies pay the costs of their own existing facilities (park-and-rides, hubs, transit centers) and allow agencies to use them at no cost.  As examples, Sound Transit maintains the Federal Way Transit Center, Kirkland Transit Center, and Tukwila International Boulevard Station bus facilities where the County is the primary user, and there are also facilities maintained by the County that Sound Transit primarily uses (South Bellevue Park-and-Ride).

If the County and Sound Transit agree that the Good Neighbor Policy would apply and the County would pay the operations and maintenance costs, a different County-Sound Transit agreement would be submitted to WSDOT.
AMENDMENT
The Committee-adopted amendment, which WSDOT concurred with, includes these changes:
Section 8F - modified to consolidate language on Tenant notification of utilities in 17C.

16. – This section, Performance by WSDOT, is modified  amended .B - 
17.C – modified by adding language from 8F regarding Tenant notification of utilities.

24.F – deletes language, duplicative of Section 29, that designates Thurston County Superior Court as the venue for  any legal action pertaining to the Air Lease Agreement.
33. – Deletes duplicative reference to the Exhibits (covered in 36)
36 – Amends this section concerning the Exhibits to the Lease to require County Council approval of amendments to the Lease and to clarify that Exhibits A and F through K are incorporated into the Lease and Exhibits B through E are attached for historic or reference purposes.
43 (3) and (4) consolidates two statements that the Parties have reviewed the Lease and consulted with respective legal counsel.
REASONABLENESS
Approval of the Agreement, with the recommended amendment, is a reasonable action.

