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STAFF REPORT
SUBJECT:

Proposed Motion 2009-0175 is the Executive’s response to a 2009 budget proviso regarding the public defense payment model. 
Proposed Motion 2009-0177 amends the public defense payment model to incorporate the changes highlighted in the proviso report attached to Proposed Motion 2009-0175. 

Proposed Ordinance 2009-0176 is a supplemental appropriation request of $18.6 million to provide for sufficient budget authority to fund public defense services for the second half of 2009. 

These items are presented to the committee today as discussion only.  This report offers summary information on the proposals. Staff will continue to analyze issues, consult stakeholders, and be ready to offer analytical findings and options to the Committee at the next regularly scheduled meeting. 

BACKGROUND:

The United States and Washington State Constitutions grant equal justice under the law to all persons without regard for their ability to pay. King County meets this obligation by making publicly funded defense services available to the indigent and near-indigent when there is likelihood that he or she may be deprived of liberty. 
For over thirty years, King County has provided public defense services by contracting with nonprofit defender organizations formed for the specific purpose of providing legal defense services to the indigent as well as other independent contractors. Prior to 2004 the Office of Public Defense prepared its budget by relying on information provided by each of the agencies which resulted in different payments to each agency for the same work provided. 

In an effort to make these payments more efficient and more equitable, the County Council adopted Motion 12160 in July of 2005. This motion approved what is now known as the “public defense payment model” or just the “model”.  This model moved the county to a process of paying a fixed amount or “credit” per type of case. 
Periodically, since adoption of the model, the Executive has suggested changes to the model and the defense agencies have voiced their opinions on the Executive’s recommended changes. This most often occurs during the budget review and adoption time-period, when the Council is least able to thoughtfully consider the changes. 

The original model also called for a review of the payment model after three years. This meant that during the 2009 budget process, the Executive submitted a number of changes to the Council for approval. Many of these changes would have resulted in lower payments to the public defense agencies. As a result the Council took several actions regarding public defense for 2009. 

First, the County Council required that the contracts that were in place during 2008 were maintained for the first half of 2009. 

Second, the Council appropriated only authority to fund public defense for the first half of 2009, until they had a chance to review the proposed payment model. 

Finally, the Council required the Executive to work with the defense agencies and the King County Bar Association to review the model and hopefully make consensus recommendations on changes to the model. 

The following discussion covers the report, recommended changes to the model and a supplemental appropriation to cover the remainder of the year. 
PROPOSAL SUMMARY: 

In order to address the requirements of the proviso in the 2009 budget, representatives of the Department of Community and Human Services (DCHS), the office of the Public Defender (OPD), Northwest Defenders Association (NDA), Society of Counsel Representing Accused Persons (SCRAP), and The Defender Association (TDA) met bi-weekly between December 22, 2008 and January 15, 2009. This process was intended to get all issues regarding the payment model on the table and work towards consensus. 
In the end, the Executive’s report makes 14 recommendations on either a change to the model or maintenance of the status quo. Additionally, the report recommends that one issue be studied further. These issues will be highlighted in the next section of the report. 

Recommendations on the Public Defense Payment Model

Issue A: Clerical staffing

The current model pays for clerical staffing levels of 0.25 clerical staff per attorney. Put another way, four attorneys would be expected to share one clerical staff. The Executive’s 2009 proposed budget recommended that rate be changed to 0.10 clerical staff per attorney, requiring ten attorneys to share one clerical staff. The Executive made this recommendation as a cost-saving measure. Currently the agencies’ actual use amounts to 0.18 clerical per attorney. The agencies’ response is summarized as noting that there is no analytical way to justify a reduction in clerical staffing loads. They further argued that the use of “actual” was not an effective measure since their budgets are already stretched thin and they may have “reallocated” the clerical staffing dollars to cover other areas of shortfall. They further noted that the effects of electronic filing, scheduled to begin in July, may adversely impact clerical workloads. 

The Executive’s “new” recommendation is that the clerical staffing level be set at 0.20 clerical staff per attorney, meaning that five attorneys will now be sharing one clerical staff. This amount represents an increase over the proposed budget of 0.10 clerical staff, but a reduction over the current model of 0.05 clerical staff. 

The budget impact of this decision results in a $460,000 increase over the Executive’s proposed budget. 

Issue B: Expedited Felony Calendar

The King County Prosecuting Attorney, on October 6, 2008, revised the Filing and Disposition Standards (FADS) such that property crimes with loss value of between $1,001 and $5,000 and drug possession cases where the amount is for personal use will be filed as expedited gross misdemeanors in District Court. Previously these cases would have been filed as felonies in Superior Court. In planning for this transition the District Court determined that it could efficiently handle these new expedited cases on a calendar basis. The Prosecutor estimates that about 80 cases per week, or 2,900 cases, in 2009 will be filed in this manner. 
The Executive’s proposed budget included funding sufficient to fund public defense services at the level of 0.50 FTE contract attorney, 0.25 support staff, and 0.05 supervisory staff and overhead. The contractors argued that the staffing support levels were insufficient and would only agree to this staffing model if the caseload for expedited cases stayed below 450 per year. If that was not possible then additional resources should be increased proportionally. 

In response to these concerns and in looking again at the recommendation, the Executive’s current recommendation is that the funding be doubled to 1.0 FTE attorney, 0.50 professional staff and 0.10 supervisory staff be allocated to the expedited felony payments beginning July 1, 2009. This is contingent on the District Court continuing to hold eight or nine weekly calendars. If fewer are scheduled, then a scaled approach would be implemented. 
The cost impact of this recommendation is an increase to the Executive’s 2009 budget of approximately $487,000. 

Issue C: Electronic Filing Changes effective in July

The Department of Judicial Administration (DJA) has mandated electronic filing of many documents starting in July. Contractors raised concerns regarding increased training and electronic storage requirements and further noted that these types of transitions are never seamless. OPD has provided a synopsis of the new procedures to the contractors and has recommended that no changes be made to the model. If, in the future, increased workloads or administrative demands can be demonstrated, the model could be adjusted at that time. 

Issue D: Attrition rate formula and impacts on salary parity

The model applies an attrition rate formula for attorney salary compensation. This calculation is an attempt to model the impact of senior level attorneys leaving the contractors and being replaced with lower paid attorneys. Typically the salary levels in the PAO were measured in July for use in the following year’s budget. As part of this process OPD and the contractors agreed to use the January payroll reconciliation for budgeted PAO positions. This has eliminated the need for the use of the attrition rate formula as it is based on actual compensation at the beginning of the budget year. OPD and the contractors believe that use of the January payroll reconciliation is the best course of action and will eliminate the need for this calculation in future years. 
Issue E: Addition of PAO Level IV and Level V attorney to salary levels

The model is based on the theory that attorneys carrying criminal caseloads in the PAO will be included in the model for purposes of calculating the payment for attorney salaries. In prior years there has been disagreement between OPD, OMB, the PAO and the contractors over which attorney should and should not be included for comparison purposes. The conclusion was reached by the workgroup that the Level IV and Level V deputy prosecuting attorneys should be included in the model calculations. They further agreed, as with the prior issue, that the appropriate comparison point should be the January payroll reconciliation. 

The combination of including the Level IV and Level V attorneys and basing the calculation on the January payroll reconciliation results in an increase over the Executive’s proposed budget of approximately $1.5 million. Only about 10% of that amount is a direct result from including the Level IV and Level V attorneys in the calculation. The rest is a result of COLA, merit increases and promotions granted by the PAO between July and January. 

Issue F: Partial funding of FTEs

OPD funds public defense through the awarding of case-credits. As these calculations are completed, often the result is that the estimate for the number of attorneys is a partial FTE. The contractors have argued that it is not possible to hire only a partial FTE and requested that partial FTEs not be funded. The Executive recommends that FTEs be rounded either up to the next full FTE or down to the next full FTE. The contractors have argued that this could result in a loss of revenue or underpayment for required staffing in particular areas. 
The recommendation is to round FTEs for the system to full FTEs, then adjust each caseload for each contractor up or down so that no partial FTEs are funded. This methodology could result in fractional changes to the system. 

This recommendation would result in an increase of 1.17 FTE and $207,000 over the Executive’s proposed budget. 

Issue G: Professional Staff Salary Review
The contractors feel that the payments included in the model for professional staffing levels are inadequate to compete with private bar attorney law firms. The model bases these payments on a market survey that includes mostly non-profit or governmental entities and King County. The contractors argue that they are not competing in a general market, but a specific one. They suggest that a survey of private law firms might be more appropriate. 

The Executive’s recommendation is that a non-profit and governmental market survey is most appropriate for this type of analysis and recommends that the current model be continued. Currently the model does include a higher payment for paralegals at $51,000 than the average PAO salary for paralegals of $47,000. 
Issue H: Benefits Calculation

The current benefit payments included in the model were derived by using actual contractor benefits cost in 2003 and inflating those costs each year by the same rate that King County increased benefits costs. The contractors argue that their actual costs have increased at a faster pace during that timeframe. The Executive’s recommendation is that the actual costs from 2008 be used as a “new” baseline and that the 2009 benefits inflator be used for the 2009 benefits calculation. 
This change will result in an increase over the Executive’s proposed budget of $215,000. 

Issue I: Weighting of General Felony Caseload

The model breaks cases into general categories like misdemeanors and felonies. The awarding of credits is based on this type of breakdown. However, each case is different and many of the more complex felony cases may be overburdening felony attorneys. The contractors argue that this has been exacerbated by the removal of the “easiest” cases through the use of the “expedited calendar” discussed earlier. Essentially this move has removed several thousand of the least burdensome cases from the felony caseload. This leaves a smaller felony caseload but one that is more complex. 

The contractors would like to see this acknowledged through a “case weighting” methodology whereby more complex cases would receive a different compensation amount than the current one felony case credit with the option of applying for additional credits based on unique circumstances. 
The Executive is not opposed to studying a case weighting methodology but recommends not implementing any system of case weighting until that work can be completed. 

The Executive recommends that OPD and OMB immediately establish a workgroup of criminal justice system stakeholders to fully address the option to the current protocols and target dates for system changes if necessary. 
There is no consensus on this recommendation between the Executive and the contractors. 

Issue J: Aggravated/complex reimbursement levels

The question on this issue is whether there should be a different level of compensation for attorneys representing clients charged with aggravated murder, including those for which the PAO is seeking the death penalty. The contractors note that court rules require a higher level of qualifications for attorneys participating in these cases. 
The Executive’s recommendation is that the inclusion of Level IV and Level V attorneys in the salary payment calculations addresses this concern by making additional funding available so that contractors can assign their more experienced attorneys to these cases. 

Issue K: Contract Variance

Public defender contracts employ a variance to determine contract completion in terms of cases assigned in each case area. Variances for felony caseload is 2.5 percent and for all other caseloads is 5 percent. This means that a contractor can be within that percentage over or under the contract at the end of the annual contract and be considered in compliance. Contractors argue that use of the variance when caseloads are over 100 percent of the contracted amount but otherwise within the variance (for example, 103 percent) would place the contractor out of compliance with caseload standards as they would not have funding to hire additional attorneys. 
The Executive’s recommendation is that the current contract variance methodology be retained. Further, OPD recognizes that this methodology could result in marginally moving caseloads per attorney above or below the contract standard. However, this would not subject the contractor to a material breach of a contract as it would be a result of the agreed upon methodology. 

Issue L: Deferred Revenue (prepayment)
The current model requires agencies keep reserves to document that they will financially be able to sustain services in cases where the legal defense spans more than one year. The contractors argue that the longer a case drags on the more expensive it becomes to represent the client. Things like inflation and benefits costs increase from year to year, but the payment was based upon the original awarding of a case credit at the time of assignment. 
The Executive’s recommendation is to maintain the current practice of requiring the contractors to document sufficient reserves to cover the remainder of the case. 

Issue M: Process for reviewing issues that impact work and funding mid-award

The contractors raised a concern regarding upcoming funding transitions that may occur between the county and the state. The contractors are requesting that dialogue with OPD continue even during the contract term so that new issues may be addressed as they arise. 
The Executive’s recommendation is that the contract agency directors continue to meet with OPD on a monthly basis to discuss county defense service system issues. 

Issue N: IT/County network issues
Currently, the contractors are directly connected to the King County Wide Area Network (KCWAN) with unrestricted access. They use this access to connect to the various criminal justice databases, electronic court records data bases and other information needed to perform their work. It is not in the county’s best interest to maintain this status quo for IT security reasons and unusual access to and dependency on county systems by independent service contractors. However, removing them must be done in such a way as to preserve access to court records. 

The contractors consistently expressed the opinion that they were agreeable to move off of KCWAN provided that the county maintained access to records and paid the costs associated with the transition. 

The Executive’s recommendation is to renew efforts to transition contractors off the County’s network.  An IT workgroup will be created to complete a detailed recommendation. 

Issue O: Rent
Rent is an area of concern to the contractors because it is a fixed cost. Long-term leases must be signed to provide for adequate space for staff to meet the high end of the projected need, but cannot be reduced easily when caseload decline. Contractors are concerned that caseloads which drive their payments do not correlate with the timelines needed to address their rent costs. 

The Executive’s recommendation is to use a three year average of actual caseloads for the rent calculation. This should stagger dramatic changes in rent payments and allow contractors time to renegotiate leases if necessary. So for 2009, the 2006, 2007 and 2008 caseloads were used for the rent calculation. 

This change results in an increase over the Executive’s proposed budget of $171,000. 

Proposed Ordinance 2009-0176 requests supplemental appropriation of $18,601,096 to fund public defense services for the second half of 2009 and make the various adjustments discussed earlier based upon recommended changes to the model. 
This amount is consistent with the $16 million that was reserved in the general fund financial plan plus the approximately $2.5 million in additions to the model based upon this report. 
Proposed Motion 2009-0177 amends the public defense payment model to set forth the changes recommended by 2009-0175. If 2009-0175 is accepted, this item becomes a ministerial act to incorporate the recommended changes into the payment model legislation. 

Finally, a related topic is known as the Persistent Offender or Life Without the Possibility of Parole report which was filed in response to a 2008 budget proviso. This report would change the methodology for reimbursing for services provided for in defense of these cases. This item is covered by Proposed Motion 2008-0600 and is referred to the Law, Justice and Health & Human Services Committee. 

Together these items represent the body of work currently covering public defense issues that are currently pending before the Council. 
REASONABLENESS: 
These items are before the committee today as discussion only. Staff will continue to analyze issues, seek feedback from the contractors and the King County Bar Association and be ready to more fully brief the Committee at the next regularly scheduled meeting. 
INVITED:


Bob Cowan, Director, Office of Management and Budget
Jackie MacClean, Director, Department of Community & Human Service
David Hocraffer, The Public Defender, Office of Public Defense
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