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SUBJECT

The proposed legislation would authorize the Executive to sign interlocal agreements with the City of Kent for: (1) services to be provided after the effective date of the annexation by the City of Kent of the Panther Lake Potential Annexation Area;, and 2 the transfer of properties and interest in County-owned land that is contained within the Panther Lake Potential Annexation Area.  The annexation by Kent becomes effective on July 1, 2010.  
SUMMARY

With adoption of these two ordinances the Executive is authorized to execute Interlocal agreements (“ILA”) that have been negotiated between King County and the City of Kent.  Proposed Ordinance 2010-0348 would authorize the execution of an ILA pertaining to what services the County will continue to perform for the City after July 1, 2010, as well as memorializing when the City will be responsible for those services that the County will no longer be providing the area.  Proposed Ordinance 2010-0349 would authorize the execution of an ILA pertaining to the transfer parks, open space, greenbelts & road properties from King County to the City.  
BACKGROUND

As part of the 2004 Adopted Budget, King County began a multi-year initiative to promote the accelerated annexation of the 10 largest remaining urban unincorporated areas referred to as Potential Annexation Areas. This Annexation Initiative was launched to achieve two major goals: 
1) 
Implement the regional land use vision set forth in the Countywide Planning Policies which call for county government to be the regional and local rural service provider and for cities to be providers of local service in the urban areas; and 
2)
Financial stability in the General Fund: Annexations are expected to achieve expenditure reductions in the General Fund as a result of decreased local urban service responsibility for the County as cities become the local provider for those areas. 

To date, several of those large pockets of urban unincorporated areas have successfully annexed.  In November, 2009, the Panther Lake residents voted to annex to the City of Kent.  This will change the residency status of approximately 24,000 persons from County unincorporated to city residents.  

When annexations occur, many of the “transfers” of authority and assets happen automatically under state law.  There are several areas, however, where an interlocal agreement can be used to effectively transfer remaining assets and clarify responsibilities.  The proposed ILAs would address those assets and make those clarifications for this annexation. 

ANALYSIS

The several pertinent items covered by the proposed ILAs are discussed below. 

1. Proposed Ordinance 2010-0348 (main services or “governance” ILA) 

On June 15, 2010, Kent’s City Council passed legislation authorizing the execution of this agreement, subject to approval of final terms and conditions acceptable to the City’s attorney.  According to Executive staff, Kent’s attorney participated in the negotiations of this ILA and has no objections.
· Section 2 Records Transfer: For those records not related to transfer of properties and the permitting records, both of which are covered by their own separate agreements, this provision provides that the County and City shall work jointly to identify records that the City needs. The County commits to providing those records. 

· Section 3 Building Permits: Provides that by separate agreement, attached as Exhibit B to this service ILA will control.  The County shall continue to review all vested building permits. The City will begin reviewing all permits after the effective date of the annexation. 

· Exhibit B ILA delineating the terms under which the County will continue to provide permitting (DDES) services to the City:  This separate ILA sets out what permitting services the services the City will the reimburse the County to continue to perform,  and those that the City will take over, as of the effective date of the annexation.  It has separate records transfer indemnification provisions from the main services ILA.  This permitting service ILA may be terminated upon 120 days written notice to the other party, and may be extend an additional 3 years beyond the 2015 duration of the main services ILA.  In Section 6, both parties reserve the right to exclude a project from the County’s continued permitting service.  This provides an “off-ramp,” if the parties cannot agree how review of a project should proceed.  In addition to the same indemnification provisions for in the main services ILA, there are additional indemnification provisions protecting the County from the City’s interpretation or decision based on of a County regulation.  
· Section 4 Jail Services: The City becomes responsible for the incarceration of adult offenders charged with misdemeanors on and after the annexation effective date.  Kent is not a contract city for jail services. 
· Section 5 Police Services: On and after the effective date of the annexation, the City will be responsible for police services in the annexed area.  The County will continue to investigate and provide services for crimes committed prior to the annexation and be responsible for the concomitant costs.  The parties agree to coordinate the transfer of 911 services, as well as the County sharing information regarding community policing, upon request. Kent is not a contract city for police services. 
· Section 6 District Court Services: The City will become responsible for District Court related costs incurred after the annexation date; the County will continue managing cases filed prior to the annexation date.  Kent is not a contract city for District Court services. 

· Section 7 Status of County Employees: The City agrees to consider the hiring of current County employees, who will be affected by the change in service, for those posted and advertised positions for work created by the annexation.  However, the City may use internal hiring first.  
Section 10 Indemnification: The County agrees to indemnify and hold the City harmless for damages arising out of a claim that the County was negligent in performing its obligations pursuant to this ILA.   The County must defend the City, and if a judgment is rendered against the City the County must pay it.  

· These indemnification provisions are to be mutual, in that what the County agrees to do, the City makes the reciprocal promise to the County. Additionally, there is a provision that if the parties agree that a claim is subject to concurrent negligence that each may only seek indemnification to the extent of the other’s negligence.      
· Section 11 Companion ILA:  If the County and City do not execute the ILA governing the transfer of property (the subject of Proposed Ordinance 2010-0349) contemporaneously with the execution of this ILA, then either party may terminate this main services ILA on ten days written notice.  
· Exhibit C: The real property transfer ILA is made an exhibit to this main services ILA.  
2. Proposed Ordinance 2010-0349 (real property transfer ILA)
At the same June 15, 2010 City Council meeting, the Kent City Council passed legislation authorizing the execution of this real property transfer ILA, subject to approval of final terms and conditions acceptable to the City’s attorney; and contingent on the County transferring the 40-acre parcel lying north of North Meridian Park to the City for parks, recreation or open space purposes as part of this real property transfer ILA.  The property at issue is not included in this ILA.  It is neither a road related property nor a park related property.  It is owned by the County and the custodian of this parcel is Real Estate Services, Facilities Management Division, a General Fund division.  According to Executive staff, although there had been discussion with Kent regarding its desire to acquire ownership of this property, this property was never intended to be added to this ILA.  
· Section 2 Records Transfer: For those records related to transferred properties or facilities, the County agrees to work with the City to provide those public records the City will identify it wants.   The remainder of this provision is consistent with the records provision in the main services ILA.  However, the County agrees to provide, at its cost, the title reports on each property transferred. 
· Section 4 Roads Related Properties: 
Quit claim - Upon the effective date of the annexation, the County will quit claim the road related properties in the annexation area to the City, subject to all existing encumbrances.  The City covenants to continue to maintain and use the properties for road-related purposes, unless equivalent property is substituted.  If the road-related property is sold, or exchanged for land not of equivalent use, then the City shall pay to the County the taxed assessed value of the road-related property as of the date the road-related property was transferred to the City.  Kent is not a contract city for roads services. 
Inspection - Also included in the Section 4 are provisions regarding the condition and operational responsibility or the roads related properties.  While the City has the right to inspect the property, obtain the County’s records regarding those properties, as well as interview those County personnel most knowledgeable about the property, it has the duty to take the property “AS IS;” provided that any inspection does not act as a waiver of the indemnification protections the City  has under this ILA.  The City also assumes the responsibility to operate, maintain and repair these roads related properties during its ownership.  
No warranties - King County makes no representations or warrants no condition of the property. 
Environmental liability - Hazardous materials are defined.  The City reserves the right to seek contribution from the County for hazardous materials deposited or released on the property during the County’s ownership, pursuant to state or federal environmental statutes.  However, the County’s exposure is limited.  The City may not assert a claim against the County if, by its activities, it created or exacerbates the cost of remediation. 
Indemnification - There are special indemnification provisions for the road related property.  The County agrees to indemnify and hold the City harmless for damages arising out of a claim based on the County’s during the time the County owned the property.  The County must defend the City and if a judgment is rendered against the City the County must pay it.  
These indemnification provisions are intended to be mutual, in that what the County agrees to do, the City makes the reciprocal promise to the County. However, there is no provision, like there is in Section 8 of this ILA, that if the parties agree that a claim is subject to concurrent negligence that each may only seek indemnification to the extent of the other negligence.  
There are mislabeled entities in this section that need to be corrected.  An amendment is being prepared.     
· Section 5 Greenbelt, Park and Open Space Related Properties:  
Quit claim - Upon the effective date of the annexation, the County will quit claim the greenbelt related properties in the annexation area to the City, subject to all existing encumbrances.  The City agrees to abide by and enforce those encumbrances.  Pursuant to subpart e of this Section 5, the transfer of parks related properties is subject to the terms of the ILA found at Exhibit E. 
The provisions regarding (a) the condition and operational responsibility (b) environmental liability and (c) indemnification discussed with respect to roads related property are the same for greenbelt related properties.  The same corrections for these indemnification provisions are required.  
· Section 8 Indemnification:  It is not quite clear to what this indemnification section would apply, as the three types of property transfers each have their own indemnification provisions.   This Section 8 is identical to the indemnification provisions used in the main services ILA.  See discussion on page 3, regarding Section 10. 
· Section 9 Companion ILA:  If the County and City do not execute the services ILA (the subject of Proposed Ordinance 2010-0348) contemporaneously with the execution of this ILA, then either party may terminate this property transfer ILA on ten days written notice.
· Exhibit E - ILA Governing Parks & Open Space Related Properties: 

After execution of this park related property ILA, the County will transfer the four identified properties, including the personal property associated with the four.  As to the personal property, in Section 1.3, the City broadly and apparently completely waives any rights to seek damages from the County arising from taking of the personal property and agrees to indemnify the County against any defect in the personal property, unknown or unknown.  
The City takes the real property subject to and agrees to be bound by specific covenants spelled out in the ILA.   
No warranties - King County makes no representations or warrants no condition of the real or personal property.  

In Section 3, the City acknowledges that it has inspected the parks related property and accepts them AS IS. The City agrees to assume the responsibility to operate, maintain and repair the parks property, as well as provide recreational service.  Except for the indemnification provisions in Sections 4.2 and 5.1, the City agrees to indemnify the County against any defect in the personal property, unknown or unknown.    

Environmental liability (Section 4) - Hazardous materials are defined.  The City reserves the right to seek contribution from the County for hazardous materials deposited or released on the property during the County’s ownership, pursuant to state or federal environmental statutes.  However, the County’s exposure is limited.  The City may not assert a claim against the County if, by its activities, it created or exacerbates the cost of remediation. 

Indemnification (Section 5) – The indemnification provisions in this parks related property ILA is a combination of the previous indemnification provisions.  The provisions are reciprocal.  Both parties agree to indemnify the other for negligence in performing obligations pursuant to the ILA as well as arising from negligence that occurred when the party owned the property, except to the extent Section 4 applies (i.e. hazardous materials deposited on the property when the party owned it).  This section also has the provision that the City will indemnify the County if the claims arise out of the existence or effect of City regulations. There is a provision to “immediately” notify the other of a claim.  Each party waives any worker’s compensation immunity as to the other. 
· Exhibits C, D and E-1: Subsequent to the transmittal of the real property transfer ILA, the legal descriptions found at the referenced exhibits were determined to be outdated.  New legal descriptions have been prepared.  
Amendment 1 to 2010-0349 - According to Executive staff, the real property transfer ILA adopted by the Kent City Council had the revised legal description exhibits and the corrected indemnity provisions.  An amendment has been prepared to attach the corrected ILA and its exhibits.  Additionally, in order for the ordinance authorizing the Executive to execute this ILA to be effective before the annexation date of July 1, 2010, a declaration of emergency is required.  The amendment includes the emergency clause and a justification for the emergency. 
Amendment 1 to 2010-0348 –The real property transfer ILA (attachment A to Proposed ordinance 2010-0349) is Exhibit C to this services/governance ILA.  As that real property transfer ILA needs to be replaced, an amendment is proposed to do so.  Like the real property transfer ILA, in order for the ordinance authorizing the Executive to execute this services/governance ILA to be effective before the annexation date of July 1, 2010, a declaration of emergency is required.  The amendment includes the emergency clause and a justification for the emergency. 
Both of these ordinances need to be expedited to the full Council for action on June 28, 2010.  Finally, because of advertising requirements, these ordinances are subject to a public hearing at full Council on June 28, 2010.  It is the Executive staff’s hope that by that time the issue of the General Fund property will be resolved.  The Committee may want to consider moving these items to the full Council without recommendation. 
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