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STAFF REPORT
SUBJECT:
Discussion and possible action on a motion adopting a 

funding model as a framework for budgeting public defense services in King County for 2006 and beyond. 

SUMMARY:

The Budget and Fiscal Management Committee received an extensive briefing at its July 6th meeting on the draft striking amendment adopting a new funding model for funding public defense services in King County. The striking amendment was developed at the request of the BFM Committee chair and based on the efforts of the defender agencies and OPD (the Office of the Public Defender) who have been working since January to refine the 2004-2005 funding model.

The attached striking amendment to Proposed Motion 2005-0092 (Attachment 1) and the Public Defense Payment Model (Attachment 2) provide policy direction to the Executive in preparing the 2006 proposed appropriation for public defense. The purpose of the new model is consistent with the old model – it serves as an analytical framework for calculating the costs of providing indigent defense services. It is intended that the model be updated every three years with 2006 as Year 1; 2007 as Year 2 and 2008 as Year 3.  The model would then be reviewed for the 2009 budget.  
The model also provides transparency to the Council, the defender agencies and the public on the level of funding budgeted for various items including salaries, benefits and administrative expenses. It is important to note that while the model provides a very detailed framework on how the budget is developed, it does not establish expenditure requirements on the part of the defender agencies. As independent contractors, the agencies have discretion to use the funds provided to them under contract in any manner subject to the scope of and requirements in their contract.

ANALYSIS

Striking Amendment to Proposed Motion 2005-0092.1

Proposed Motion 2005-0092 as transmitted by the Executive would approve OPD’s plan, proposed in the 2005 budget, to issue an RFP (Request for Proposal) with the intention of contracting with a new defender agency to handle conflict cases and reduce the number of cases assigned to the Assigned Counsel Panel. In public hearings during the 2005 budget process, the BFM Committee heard much objection to that proposal.
The striking amendment removes this provision and adopts a new model as a framework for budgeting public defense services. The BFM Committee Chair also asked that the striking amendment request the Executive to delay soliciting proposals to contract with a new conflict agency until a business case has been transmitted and approved by the Council by motion. Below is a summary of each section of the Striking Amendment S1. 

· WHEREAS Statements: The Whereas Statements provide background on the history of public defense in King County and the development of the funding model that was used in the 2004 and 2005 budgets. The Whereas Statements also chronicle the concerns raised in public testimony during the Council’s 2005 budget process regarding the funding model and the Executive’s proposal to contract with a new agency to manage conflict cases. Actions taken by the Council including inserting the proviso in the 2005 budget encumbering $500,000 in OPD’s budget and the adoption of the $2.1 supplemental transition funding for the agencies are also noted. Lastly, the Whereas Statements describe the efforts of OPD staff, Council staff and the agencies to make refinements to the funding model for 2006 and beyond.


· Model Adoption: Adoption by the Council of the striking amendment would approve the Public Defense Payment Model for General Fund Expenses for Indigent Public Defense Services in King County as set forth in Attachment A to the striking amendment. The Public Defense Payment model provides policy direction to the Executive and is the analytical framework for: 


1. 
Calculating the costs for providing indigent defense services;

2. 
Guiding preparation of the annual proposed appropriation for public 


defense; and

3. 
Structuring the contracts for indigent defense services with nonprofit  


agencies.
· Model Policies: The policies embedded in the analytical framework of the model are:
1. 
Uniform Cost Structure: This policy is consistent with the purpose of the original model -- to create a common basis of payment that is consistent across all contract agencies providing indigent defense services. The model establishes four basic payment points which taken together build the budget for indigent defense: 1) Price per credit that includes salaries for attorneys, supervisors and support staff, FICA, benefits, and case-related overhead costs; 2) An administrative and overhead rate that covers administrative staff and operational costs; 3) A rent allocation; and 4) Court calendar costs.

2. 
Parity: The model budgets payment for public defender attorney salaries at parity with attorneys in the PAO. Parity is defined as follows: “public defender salaries shall be comparable to the salaries of those similarly situated attorneys in the PAO.” For the purposes of the model, salary means pay exclusive of benefits. Additionally, OPD is assigned responsibility for tracking public defender attorney salaries in the Kenny Salary Table. OPD will also be responsible for updating the Kenny Salary Table annually to account for cost of living adjustments, step increases and parity increases. 
3. 
Transparency: The model’s detailed framework is intended to make clear how the proposed budget for indigent legal defense services is developed. It is not intended that the detailed components of the model establish expenditure requirements by the independent contract agencies. Each independent contractor has discretion to use the monies provided under contract with the county in any manner as long as they are used consistent with the scope and requirements of the contract.
· Assigned Counsel Costs: 
The striking amendment requests the Executive to delay soliciting proposals for a new agency to accept conflict cases until a business case has been transmitted to and approved by the Council by motion. The business case will be transmitted by May 1, 2006 and include the following information:


1. 
Actual assigned counsel expenditures from 1998 to 2005;


2. 
Target expenditures for 2006 to 2008; 

3. 
A review of cases assigned to counsel outside the public defender agencies to determine if the cases were assigned because of an ethical conflict or for some other reason; and

4. 
A cost/benefit analysis that analyzes if savings can be achieved by 


contracting with a new agency to handle conflict cases.
FISCAL ANALYSIS
The revised funding model as presented would impose greater costs for public defense services than the current model. The table below shows a preliminary increase of $4.2 million (assuming the same caseload in 2006) (see Attachment 7 for more information). It is important to note that these are preliminary estimates only to enable a comparison between the 2005 and 2006 models. The Council will have the opportunity to analyze and adopt the final the budget for public defense after receiving the Executive’s 2006 proposed budget in October. 

Table 1: Major Cost Drivers: 2005 vs. 2006 Public Defense Payment Model (in millions)
	
	2005
Model
	2006
Model
	Increase

    $$             %
	Policy Basis

	Attorney Salaries
	$8.5 m
	$9.8 m
	$1.3 m
	15%
	Parity; 

Cost based on distribution of attorneys in the current system.

	Supervisor Salaries
	1.13
	1.27
	.140
	12%
	Parity; 

Cost based on distribution of attorneys in the current system.

	Support Staff
	3.8
	4.0
	.200
	5.5%
	Average market salary.

	Benefits
	2.7
	3.7
	1.0
	36%
	FICA costs added in 2006; greater inflation rate applied.

	Rent/Overhead
	4.8
	5.8
	1.0
	19%
	One-time IT projects added.1

	Other – Court Calendar, etc.
	2.97
	3.53
	.56
	19%
	Parity; benefits, staff costs, etc.

	TOTAL CX CONTRACT (*2005 Adopted):
	$23.9 m*
	$28.1 m
	$4.2 m
	17.5%
	

	TOTAL CX CONTRACT (**including the Apr. 2005 $2.1 million supplemental) 
	$26 m**
	$28.1 m
	$2.1 m
	8.0%
	


1 IT project would remove agencies from county IT service and provide digital archiving of client records.
Of the $4.2 million increase, over 52 percent, or $2.2 million can be attributed to salary increases for attorneys and staff. The policy basis for attorney salary cost increases is that of parity with the PAO. Additionally, the model would base attorney salary costs on the distribution of attorneys in the current system. The 2005 model based attorney costs on projected caseload and did not consider the current staffing levels at each agency. Salary costs for support staff would increase based on the use of a market rate salary for each position: social workers, paralegals, investigators and clerical staff.

Another major cost driver in the new model is benefits. In the current model, benefit costs, which were given an annual COLA increase of just over 2 percent, would now be increased at the same rate of inflation as the county’s flex benefit plan. In 2004, that increase was 19 percent and in 2006, the projected increase is 11.6 percent (the 2005 increase was flat). In addition, FICA taxes, totaling 7.65 percent of salary costs, were not covered in the current model and are calculated in the new model as a percentage of direct salary costs.

RESPONSES TO JULY 6th QUESTIONS:

1. Employment Law: (This is an exact extract provided by Sheryl Willert, Attorney at Law, Williams, Kastner & Gibbs). The factors which are generally reviewed by courts and the IRS (Internal Revenue Service) to determine if someone is an independent contractor vs. an employee are as follows:
 

1.  
The right of control of the hiring party over the manner and means that a product is accomplished.  (Does the county have the right to tell the public defenders how to defend their clients?)
2.  
The source of the instrumentalities and tools used to accomplish the task, project or job. (Does the county provide the tools used by the public defender associations to defend their clients?)
3.  
The location where the work is performed. (Does the county tell the defender agencies where they must perform the work?)
4.  
The duration of the relationship. 
5. 
Can the county assign additional projects to the individual lawyers at the defender organizations?
6.  
Who pays the employees of the various agencies?
7.  
Is the work that is being performed part of the regular work of the county (Is the county in the business of defending criminals or is the county in the business of establishing and complying with a policy that is then implemented by others?)
8.  
Does the county pay employment taxes and/or provide benefits for the employees of the defender agencies?
9.  
What was the original intent of the parties at the commencement of the relationship.
 

In addition to these factors, I think it would also be helpful for the county to be aware of the factors that might result in a determination of joint employer status.  Those factors include the following:
1.  Paying the salaries of employees;
2.  
Having relative control over the daily employment activities of the employees of the agencies;
3.  
Having the right to hire and fire the employees of the agencies;
4.  
Requiring that the employees of the agencies adhere to and be covered by the county's personnel policies and procedures; and
5.  Other indicia of employment.
 

In her remarks on July 6th, Ms. Willert stated that, in her opinion, the agency employees did not meet the employment test under either of the criteria.   
 

2. Non-Legal Staff Salaries: Councilmember Ferguson requested information regarding the salaries of comparable, non-legal and clerical support staff at King County. The table below shows the low, average and high salaries for non-legal and clerical positions in King County and compares the average salary to the model’s proposal. The model proposes budgeting for support staff salaries comparable to the average or mid-point of the salary range of King County employees.
Table 1: King County Staff Salary Ranges
	
	Low
	Average
	High
	Model Salary

	Non-Legal Staff
	
	
	
	

	
Paralegal (PAO)
	41,454
	47,000
	52,545
	

	
Social Worker
	45,579
	51,676
	57,774
	

	
Investigator1 (Snohomish County)
	41,370
	44,345
	47,320
	

	AVERAGE TOTAL
	
	47,673
	
	47,527

	
	
	
	
	

	Clerical Staff
	
	
	
	

	
Admin Specialist I
	29,044
	32,929
	36,815
	

	
Legal Admin Spec I
	29,741
	33,720
	37,699
	

	AVERAGE TOTAL
	
	33,324
	
	32,346

	
	
	
	
	


1 King County does not have a comparable “investigator” position. Snohomish County’s public defense program employs investigators; the salary range consists of four steps compared to 10 for King County.
REASONABLENESS
Adoption of the striking amendment approving the Public Defense Payment Model constitutes a reasonable business and policy decision. The model is consistent with Council’s policy directive to provide salary parity to public defender attorneys and salaries for non-legal support staff comparable to King County. Adoption of this policy framework by motion provides flexibility to the Executive and the Council in developing the budget for public defense, taking into consideration the entire General Fund budget and other policy priorities. 
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John Amos, Budget Supervisor, Budget Office

Bob Cowan, Director, Budget Office

Jeremy Jepson, Budget Analyst, Budget Office

Jackie MacLean, Director, Department of Community and Human Services

Sheryl Willert, Attorney at Law, Williams, Kastner & Gibbs PLLC
Anne Daly, Director, SCRAP (Society Representing Accused Persons)

Bob Boruchowitz, Director, TDA (The Defender Association)
Eileen Farley, Director, NDA (Northwest Defenders Association)
Jim Robinson, Assistant Director, ACA (Associated Counsel for the Accused)
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