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STAFF REPORT

SUBJECT:
Seven Proposed Ordinances implementing changes to the King County Code relating to fees charged by the Department of Judicial Administration

SUMMARY:


The Executive has transmitted seven ordinances that would make technical updates to certain fee provisions in the King County Code (KCC).  The Revised Code of Washington (RCW) governs authority of the Superior Court Clerks to collect fees for services.  The seven proposed ordinances would make changes to KCC that would serve to update and align KCC with the RCW and current court practices.  

Striking and title amendments to 2004-0106 have been prepared that incorporate all the proposed changes in one ordinance.

BACKGROUND:
Revised Code of Washington:

The Revised Code of Washington (RCW) Title 36 includes statutes for county governments.  RCW 36.18 specifically is entitled “Fees of County Officers” and sets a number of fees to be collected by the Clerks and/or Officers of the Superior Court.  In some cases, the RCW also specifies that fees be proscribed and set by local ordinance.  Most Superior Court fees are addressed in the following areas of RCW 36.18:

· RCW 36.18.020 lists specific fees that are collected by Superior Court clerks for their official services.  
· RCW 36.18.050 states that for services that have no fee or compensation delineated in RCW, the clerk may collect a fee that is similar to other fees provided for in RCW.

· RCW 36.18.016 provides additional authority for the collection of various fees.

King County Code:

KCC 2.99.030 establishes fee policy for King County.  Subsections A and C of that fee policy acknowledge that fees established by state statute are not subject to the county fee policies.  Both subsections are quoted below:

A.  Any fee for which the amount or rate is established by state statute is exempt from this chapter.

C.  Any fees established by the prosecuting attorney, superior court or district court at their discretion under authority granted by state statute are exempt from this chapter.

Although the RCW governs Superior Court Clerks fees, the King County Code also lists certain Superior Court fees for the following reasons:
1. RCW stipulates that the fee should be set by local ordinance.

2. The RCW authorizes a fee for a broad category of services and the county wishes to list the specific services for which the fee will be charged.
3. The local authority wishes to codify case law decisions regarding court fees.

Consequently, the Superior Court Clerk collects fees pursuant to RCW and any applicable KCC  

Current DJA Practices:

Late last year, DJA undertook an examination of current practices.  That assessment included a review of fees in an effort to ensure that charges were aligned with RCW requirements and limitations.  The study was expanded to ascertain that the fees were also properly reflected in KCC  The seven proposed ordinances forwarded for approval are the result of the DJA project.  

ANALYSIS:

Council staff, at the direction of the BFM Chair, has prepared striking and title amendments that would combine all the proposed changes into one ordinance.  The amendments are included in the staff report as Attachments 1 and 2.  Each proposed change included in the striking amendment is discussed below according to the numerical order of the transmitted ordinances.  
Recordings of courtroom proceedings
(Proposed Ordinance 2004-0106)
The Superior Court clerk’s office is charged by statute with maintaining the record of courtroom proceedings.  The Clerk currently charges fees for recordings as authorized by RCW 36.18.016(11) and RCW 36.18.050.  The proposed KCC change would reflect current clerk’s office practices pursuant to these statutes.
KCC 4.70 currently allows fees for “duplication or production” using video cassette recorders (VCRs) and states that $25.00 is charged for tapes after the original recording has been completed and $15.00 for tapes recorded during proceedings.  If the proposal is approved, KCC would also allow a fee of $10.00 for analog or digital audio recordings made after court proceedings.
In 2003, these fees generated $25,000 in revenue.  The 2004 budget assumed the same revenues.  
Research fees
(Proposed Ordinance 2004-0107)
RCW 36.18.016(10) provides that DJA may charge up to $20.00 per hour or portion of an hour for research services.  KCC 4.75, as currently written, refers to out-of-date provisions in RCW from 1992 and provides for additional fee collection to recover actual costs.  KCC is not consistent with current state law.
The executive proposed to rewrite KCC to align fees with RCW.  Council staff conferred with the Prosecuting Attorney’s Office (PAO) and DJA regarding the proposed changes.  Because the authority granted in RCW is sufficient and the clerk collects fees pursuant to RCW 36.18.016(10), the PAO recommends that the striking amendment delete KCC Chapter 4.75.  This change is included in the striking amendment.
The fees collected for this service in 2003 were $500.  The same revenue amount was assumed in the 2004 budget adopted by the council.  

Faulty document handling
(Proposed Ordinance 2004-0108)
Per KCC 4.71.100, the clerk’s office currently charges a $15.00 fee for filing “faulty” documents, which are defined as documents requiring extra or special handling due to errors or lack of completeness.  Previously, all such documents were returned to the filer for corrections, the filer was charged the fee, and the documents were not filed by the clerk until corrections were made by the filer.  In response to customer feedback, DJA started a pilot project in November 2002 to fix certain documents on behalf of filers, instead of returning documents without filing them.  
The proposal would codify the pilot project by allowing the clerk’s office to decide whether to fix or to return documents.  The filer will continue to be charged $15.00 for such “faulty documents”, however, the clerk’s office will have the authority to fix the errors and file the document in question whenever possible.  This code revision incorporates a change in the clerk’s practices; it does not change the fee amount currently established in KCC  

The portion of the DJA revenue generated from faulty document assessments was approximately $88,000 in 2003 and is assumed to be approximately $88,000 again in 2004.  

Non-certified copy fees
(Proposed Ordinance 2004-0109)
A 1986 case law decision (Nast v. Michels) found that the public has a common law right of access to judicial records, including the right to inspect and copy case files at a reasonable fee.  DJA is proposing a reduction in fees for this service, based on new, cheaper practices.
The proposed legislation would amend KCC to reduce some fees charged for non-certified legal copies.  Pursuant to KCC 4.73.010, non-certified copies have been charged at a rate of $0.50 per page.  This rate would remain in effect for copies that must be handled directly from the legal file by the clerk.  However, non-certified copies which are generated electronically from the Electronic Court Record (ECR) system or from microfilm can be produced more cost effectively.  The striking amendment would amend KCC to allow a reduced fee of $0.25 cents per page for copies generated electronically.  In addition, customers who choose the “self-service method” by making their own copies would pay $0.15 per page.  

The portion of the DJA revenue from non-certified copy fees was projected to be $287,000 in the 2004 budget which is higher that the $248,000 generated in 2003.  
Exhibit conversion and destruction
(Proposed Ordinance 2004-0110)
The proposed change is intended to bring KCC into alignment with current practices and with RCW 36.18.016(10).  The proposed change is intended to clarify the clerk’s office practice regarding the levying of fees for (1) the destruction of court exhibits and (2) the conversion of clerk’s exhibits to a file exhibit.  
The clerk’s office requires parties and/or their attorneys to sign a stipulation before the commencement of trial that exhibits will be withdrawn between 45 and 90 days following case completion.  Exhibits not withdrawn during this timeframe are destroyed, and the clerk’s office charges $20.00 per case for this destruction.  

In addition, parties occasionally file items with the clerk that cannot realistically be scanned electronically and stored within the court file, such as videotapes, x-rays, or photographs.  The clerk converts these items into file exhibits.  The clerk’s office charges $20.00 per file exhibit for this conversion.  The striking amendment would change KCC by creating two new code sections that clarify DJA charges for exhibit destruction and conversion, consistent with RCW provisions.
The portion of the DJA revenue generated from exhibit destruction fees was approximately $23,000 in 2003.  The anticipated 2004 budget revenue amount is $32,000 which assumes a slightly higher monthly collection rate than in 2003.  
Failure to bring a case to completion
(Proposed Ordinance 2004-0111)
Per KCC 4.71.050, the clerk’s office currently charges a $30.00 fee for failure to bring a case to completion (known as a non-compliance fee).  Customers have expressed confusion regarding who can be charged this fee.  The striking amendment changes KCC by clarifying that the clerk’s office may charge this $30.00 fee to parties, attorneys, or both, for failure to resolve cases.  

The portion of the DJA revenue generated from non-compliance fees was approximately $221,000 in 2003.  The 2004 budget anticipated slightly lower revenues of $204,000.  
Transmittal of legal case documents
(Proposed Ordinance 2004-0113)
KCC 4.71.060 sets a $25.00 flat rate for the transmittal of legal case documents to the Washington State Court of Appeals or Washington State Supreme Court for parties requesting an appeal.  The King County Prosecutor’s Office has recommended that the clerk’s office instead charge for the actual DJA costs of the transmittal of documents to the appellate court.  This would bring clerk’s office practice in alignment with Rules of Appellate Procedure (RAP) 15.4.  
Actual costs are usually lower than the $25.00 flat fee, averaging about $12.00-$15.00.  Under the flat fee, the failure-to-pay has been high.  DJA hopes that changing the fee to actual costs will change the failure-to-pay rate.

The portion of the DJA revenue generated from these fees was $3,800 in 2003 and is anticipated to be approximately the same in 2004.  

Reasonableness:  The striking and title amendments to Proposed Ordinance 2004-0106 would consolidate the proposed changes into one ordinance.  Passage of the amendments would update KCC to reflect RCW and Superior Court Clerk practices.  There is no fiscal impact.  Passage of the amended legislation would be a reasonable business decision.

INVITED:

· Paul Sherfey, Chief Administrative Officer, Superior Court
· Teresa Bailey, Deputy Director, DJA

· Steve Call, Director, Office of Management and Budget

· Tom Kuffel, Prosecuting Attorney’s Office
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