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SUBJECT

Proposed Ordinance (PO) 2021-0321 would modify regulations pertaining to green building and sustainable development practices for King County capital projects. 

SUMMARY

PO 2021-0321 would modify the regulations in King County Code (K.C.C.) 18.17 pertaining to green building and sustainable development practices for King County capital projects. 

King County's Green Building Initiative began as an executive policy in 2001 before subsequently being adopted by Council, codified, and modified several times, most recently in 2013. The green building code (K.C.C. 18.17) requires all King County owned and lease-to-own capital projects, as well as affordable housing projects financed by King County, to achieve green building certification through a third-party rating system or the County's Sustainable Infrastructure Scorecard, when such certification falls within specified life-cycle cost limitations. 

The PO would make several changes to the green building code. These include, among other things:

· Identifying and defining alternative green building rating systems that would be accepted;
· New certification requirements for certain leased properties;
· Eliminating the incremental cost analysis requirements and related limitations on achieving the highest certification that is cost-effective;
· Instituting a discretionary waiver process by which projects could be exempted from some or all requirements of the green building code; and
· Adding flexibility in the types of data the Green Building Team collects from project managers.
· Requiring capital projects to comply with certain County plans.

There is a Striking Amendment, S1, which would allow the executive to accept the use of alternative green building rating systems other than those specifically listed, reduce the threshold for Leadership in Energy and Environmental Design (LEED) eligibility from 5,000 to 1,000 sqft, amend the definition of transit-oriented development to provide greater alignment with the definition in Vision 2050, remove the requirement that projects comply with plans that have not been adopted by ordinance, and make a number of changes to match executive intent. 

The legislation requires State Environmental Policy Act (SEPA) review and public comment. If the PO is moved out of committee, this process would need to be completed prior to action in full Council. 

BACKGROUND 

Legislative History. King County's Green Building Initiative began in 2001 with the institution of King County Administrative Policies and Procedures FES 9-3, which established an Executive policy to encourage and promote the use of green building practices in all buildings the county constructs, remodels, and renovates. The policy encouraged all Leadership in Energy and Environmental Design (LEED)[footnoteRef:1]-eligible buildings to seek the highest LEED certification possible and required all projects to use LEED criteria as guidelines, regardless of whether the project was eligible for LEED certification. The Executive policy also established an interdepartmental Green Building Team to act as a technical resource for implementation of the policy.  [1:  LEED is a voluntary, consensus-based standard for developing sustainable buildings. The U.S. Green Building Council, which represents all segments of the building industry developed the LEED standards.] 


In 2005, the King County Council adopted Ordinance 15118, which required all new King County projects and remodels and renovations with budgets over $250,000 to seek the highest LEED certification that is cost-effective based on life-cycle cost analysis and the limits of available funding. Projects where the scope or type of structure limited its ability to achieve LEED certification were still required to incorporate cost-effective green building practices. The requirements of Ordinance 15118 were time-limited and expired on January 1, 2008.

In 2008, the King County Council adopted Ordinance 16147, which increased the goal for LEED-eligible projects and added more specific cost restrictions. The updated policy required that eligible new construction and major remodel projects achieve a LEED Gold certification as long as there was no cost impact to the Current Expense fund and no more than a two-percent cost impact to other funds, as compared to projects not seeking certification. Ordinance 16147 also directed that capital projects that are not eligible or are limited in their ability to achieve LEED certification, such as infrastructure projects, would incorporate cost-effective green building and sustainable development practices using a county-developed scorecard. These regulations were codified in K.C.C. 2.95 and given a sunset date of December 31, 2013.

Upon expiration of Ordinance 16147, the Council adopted Ordinance 17709 in 2013, codifying the regulations in a new chapter, K.C.C. 18.17. Ordinance 17709 increased the baseline standard for LEED-eligible new construction projects from LEED Gold to LEED Platinum, retaining the caveat that, if attainment of this certification would result in any cost impact to the general fund or a more than two-percent cost impact to other funds, the project would be required to achieve the highest rating possible within those limitations. The ordinance also, for the first time, identified other third-party rating systems that would be accepted as alternatives to LEED certification. The ordinance added a requirement that, where applicable, projects meet energy and climate goals and performance requirements in the King County Strategic Climate Action Plan (SCAP) and King County Surface Water Design Manual, and that all projects divert eighty percent of construction and demolition (C&D) materials from the landfill by 2016, and eighty-five percent by 2025. Additionally, the ordinance expanded the project types covered by the green building regulations to include transit-oriented development and affordable housing projects financed by King County, regardless of ownership. 

Comprehensive Plan Alignment. The King County Comprehensive Plan contains the following policies related to green building. Policies F-217 and F-217a have direct applicability to the PO.

F-216 King County capital facilities and county-funded projects should be designed and constructed using sustainable development practices, with consideration for long-term environmental and economic sustainability.

F-217 All eligible King County new capital projects shall plan for and should achieve Leadership in Energy and Environmental Design (LEED) Platinum certification level using the LEED rating system or the Sustainable Infrastructure Scorecard, or achieve the highest certification level using an approved alternative rating system, and apply minimum performance standards when the incremental cost impacts do not exceed the maximums allowed by King County code.

F-217a All eligible King County major remodels and renovations shall plan for and should achieve LEED Gold certification level using the LEED rating system or the Sustainable Infrastructure Scorecard, or achieve a similar certification level using an approved alternative rating system, and apply minimum performance standards when the incremental cost impacts do not exceed the maximums allowed by King County code.

F-217b All King County owned new construction capital projects should achieve net-zero greenhouse emissions by 2030.

F-217c All King County capital programs will evaluate their project portfolio for
opportunities to achieve net-zero greenhouse gas emissions through programs
such as the Living Building challenge, Living Communities Challenge, Net Zero
Energy, Envision, or EcoDistrict.

F-217d King County should build and operate public buildings and infrastructure that result in regenerative and net positive benefits related to energy, water,
greenhouse gas emissions and other resources and, for private development, guide development practices to achieve these same benefits.

F-217e King County will increase water efficiency and conservation, and reduce
purchased water consumption through appropriate and economically feasible
reuse of wastewater effluent, recycled water, stormwater, and harvested
rainwater.

F-219 King County should leverage its purchasing power related to capital
improvement projects to help expand the markets for green building products,
including recycled-content materials and clean, renewable energy technologies,
including zero-emission buses and particularly for products and services that are
locally produced.

Performance of King County Capital Projects Under Current Code. Executive staff has provided Council staff with data and information on how the existing requirements of K.C.C. 18.17 have been applied. This information is summarized below.

Capital Projects in 2020. K.C.C. 18.17.020.M.1. requires projects managers to report data annually to the green building team. The list below summarizes this data for the 420 capital projects that were active in 2020. 
· Eight projects were seeking LEED certification
· Nineteen projects were seeking certification through an alternative third-party green building or sustainable development rating system
· The remaining 393 projects were using the King County Sustainable Infrastructure Scorecard
· Additional costs associated with compliance with the green building regulations totaled around $4.2 million for projects that reported, though executive staff states that there are significant challenges in quantifying which costs are directly attributable to the green building regulations
· 12.5% of completed projects reported operations and maintenance cost savings, totaling $203,107/year.
· 9.3% of completed projects with energy components reported energy savings, totaling 1,194 MMBTU/year. Projected energy savings from 31 projects with energy components that aren't yet complete total 2.1 million MMBTU/year.
· 1 project with water components reported water savings of 550,020 gallons/year, and 11 projects with water components that are not yet complete are projected to save 3.99 million gallons/year in total.
· With 76.6% of eligible projects reporting, 97% of all C&D waste tonnage from projects completed in 2020 was diverted from the landfill, although the average project's diversion rate was 70%.
· 2.35 million pounds of cement substitutes were used across fourteen projects
· Greenhouse gases (GHGs) avoided from C&D waste was 4,136 MTCO2e (other GHG reductions were not quantified). 
· 109 projects (roughly 26% of total) self-reported using an integrative design process, defined in code as "an approach to project design that seeks to achieve high performance on a wide variety of well-defined environmental and social goals while staying within budgetary and scheduling constraints.  It relies on a multidisciplinary and collaborative team whose members make decisions together based on a shared vision and a holistic understanding of the project.  It is an iterative process that follows the design through the entire project life, from predesign through operation."

Incremental Cost Exceptions. As discussed above, since the initial Green Building Ordinance in 2005, projects have been required to achieve the highest "cost-effective" green building certification possible. In 2008, cost-effectiveness was defined as having no incremental cost impact to current expense fund (later general fund) and no more than two percent impact to other funds. While not entirely clear in the code, the legislative record and Comprehensive Plan policies cited above suggest that the Council's intent was that no project achieve a green building certification level that was not cost effective.

According to executive staff, no projects have requested exemption from green building certification over the life of the program. Although some projects have completed the life cycle cost analysis required by K.C.C. 18.17.020.G, executive staff states that there are significant challenges in determining which incremental costs result from implementation of the green building ordinance and which result from sustainable development practices required by building codes and other requirements. With few exceptions, all capital projects have achieved the standard highest certification level required by code.

ANALYSIS

Proposed Changes. PO 2021-0321 would modify the County's green building regulations in K.C.C. 18.17 by amending the definitions section (K.C.C. 18.17.010) and repealing and replacing the policy section (K.C.C. 18.17.020). In addition to reorganization of the existing regulations, the PO includes several policy changes, summarized in Table 1 below.  

Table 1: Proposed Policy Changes in PO 2021-0321

	
	Existing Regulations (K.C.C. 18.17)
	Proposed Ordinance 2021-0321

	Applicability
	Applies to all county-owned or lease-to-own projects, transit-oriented development projects initiated by the Metro Transit Department, and County-funded affordable housing projects. 
	Would expand applicability to all projects financed by King County[footnoteRef:2] and to certain leased county properties that are not lease-to-own [2:  Executive staff state that this was not the intent.] 


	LEED-eligible Buildings
	All LEED-eligible new construction projects must achieve LEED Platinum; major remodels and renovations[footnoteRef:3] must achieve LEED gold.[footnoteRef:4] Project managers may request to use an alternative green building rating system. [3:  Defined as work that demolishes space down to the shell structure and rebuilds it with new interior walls, ceilings, floor coverings and systems, when the work affects more than twenty-five percent of a LEED-eligible building's square footage and the affected space is five thousand square feet or larger.]  [4:  Unless not cost effective or cannot meet LEED standards for technical reasons. See cost-effectiveness row in the table.] 

	Living Building Challenge certification would be added as an alternative to LEED certification, without need for special request to the green building team.

	Other County-owned or Lease-to-Own Capital Projects
	All capital projects that are not LEED-eligible shall achieve a platinum rating through the King County or division-Specific Sustainable Infrastructure Scorecard.[footnoteRef:5] Project managers may request to use an alternative green building rating system. [5:  Unless not cost effective. See cost-effectiveness row in the table.] 

	Would specify that this requirement applies only to infrastructure projects.[footnoteRef:6] [6:  "Infrastructure" is not defined. Executive staff intent was not to limit the projects to which this applied. ] 


Envision, Salmon Safe, Living Building Challenge, SITES, Passive House, WELL, Fitwel, and Greenroads would be added as alternatives to the scorecard, without need for special request to the green building team.

	Transit-Oriented Development
	Subject to the same requirements as other capital projects – i.e. LEED-eligible buildings must use LEED or alternative third-party rating system, other projects must use the Sustainable Infrastructure Scorecard or alternative third-party rating system, affordable housing portions follow the requirements for affordable housing.
	Adds a definition for Transit-oriented development. These projects would be subject to the same requirements as other capital projects.

	Housing
	Housing projects financed by King County that are subject to the state's Evergreen Sustainable Development Standard are required to provide a copy of the state checklist to the green building team.
	Housing projects financed by the Department of Community and Human Services or that are part of transit-oriented development would be required to achieve the state requirements or receive an applicable alternative green building rating system certification.

	Leased Properties
	Capital projects at lease-to-own facilities treated same as other projects

No requirements for other leased facilities.
	Capital projects at lease-to-own facilities treated the same as other projects.

For leases of County-employee-occupied space of longer than five years, including lease-to-own, the County would be required to only lease facilities certified LEED Silver or higher, or Energy Star certified.[footnoteRef:7] An exception would exist if those ratings were not consistent with the operational needs of the function or if plans and funding were in place at the time of lease signing that would enable the facility to meet this standard within twenty-four months. [7:  Executive staff state that the intent was to also allow for other alternative green building rating systems. ] 


	Historic Preservation
	Requires the County to preserve and restore the historic landmarks and properties eligible for landmark designation that are owned by the county, except in cases where a certificate of appropriateness is granted by the King County landmarks commission.

County-owned capital projects at historic properties are required to follow the same green building requirements as other county-owned properties, except when the King County Landmarks Commission or other applicable regulatory body requires a waiver.
	The Historic Preservation Officer, rather than the Landmarks Commission, could waive green building requirements if strict compliance would adversely affect the historic character of the resource in question or there are no feasible alternatives for preservation.

	Cost-Effectiveness/
Certification Exceptions
	All LEED-eligible and other county-owned or lease-to-own projects must undergo a cost analysis to determine the incremental costs of green building certification.

If platinum certification (or equivalent third-party certification) would result in an incremental cost impact to the general fund or a greater than 2% incremental cost impact to other funds over the life of the asset, the project is required to achieve the highest certification possible within those parameters.
	Would remove the requirement for incremental cost analysis, although K.C.C. 2.95.060 would still require life-cycle cost analysis for certain projects.

Implementing agencies would be able to apply to the executive for a waiver from some or all of the requirements of the ordinance if, in the agency's judgement, compliance is not possible, or the costs of compliance are unreasonable or do not generate sufficient fiscal, operational, environmental, and social benefits.

	Other Requirements
	When applicable, projects must meet minimum requirements, including: 
1. Energy and climate goals and requirements set in the SCAP;
2. the King County Surface Water Design Manual Standards (if a project is located in a jurisdiction with different requirements, it must use the more stringent requirement); and
By 2025, achieve an 85% diversion rate for C&D materials with an 80% diversion rate achieved by 2016.
	"When applicable" is removed; 

Projects are required to comply with an expanded scope of SCAP goals, including green building, equity, water, and materials. Projects would also be required to comply with the SCAP as a whole, the ESJ Strategic Plan, and the Clean Water Healthy Habitats Plan. [footnoteRef:8] [8:  These includes a large number of requirements; see Requirement of Compliance with Plans in Issues for Council Consideration Section] 


Would update the C&D waste requirements; each project would be required to achieve 80% diversion, 85% diversion by 2025 and zero waste by 2030.

Would require all projects to achieve applicable King County equity and social justice credits

All projects would be required to use an integrative process.[footnoteRef:9] [9:  In 2020, 26% of all projects used an integrative process. See Integrative Process in Issues for Council Consideration section.] 



	Reporting
	The executive is required to report to council on its progress in implementing the green building regulations as part of the biennial report required by 18.50.010.

Several specific datapoints are required to be transmitted from project managers to the green building team on an annual basis.

	Retains biennial reporting requirement; states that the report will include 1) percentage of county-owned projects achieving platinum certification, 2) percentage and tonnage of C&D materials diverted, and 3) Performance for projects with contracted utility rebates.[footnoteRef:10] [10:  These measures overlap with, but do not match exactly, the green building performance measures of the SCAP, which are also required to be included in the biennial report. See Requirements for Reporting to Council in Issues for Council Consideration section.] 


Removes the specific datapoints required to be transmitted annually from project managers to the Green Building Team, instead requires an annual green building report.[footnoteRef:11]  [11:  Executive staff states that this report would contain the same data currently required in code.] 


If the executive grants a waiver to requirements of this chapter, a list of projects receiving waivers and other information on those projects would be required to be reported in the quarterly budget management report to Council.[footnoteRef:12] [12:  Denied waivers, and waivers issued by the Historic Preservation Officer would not be required to be reported. See Requirements for Reporting to Council in Issues for Council Consideration section.] 


	Support of Community Green Building Efforts
	1. Requires the Permitting Division to develop a green building handbook
2. Requires permitting staff from multiple departments to receive training.
3. Requires Permitting to participate in Regional Code Collaboration to unify green building codes throughout the County.
4. Requires various county departments to implement a Living Building Challenge Demonstration Ordinance.
	Amends the first requirement to state that the Permitting Division do develop green building educational materials, "such as" the green building handbook, for all types of development projects in Unincorporated King County.

Retains requirement 2 in substantially the same form.

Retains requirement 3, also requires the county to promote amendments developed by the regional code collaboration and requires Council to adopt, when appropriate, amendments developed by the regional code collaboration.

Removes requirement 4.

Requires the County to provide assistance to increase the development of green affordable housing, green building certifications, efficiency upgrades, and stronger state and local standards.

Requires the Permitting Division to research and, as viable, propose additional ordinances, policies, incentives and programs to support green building efforts. 

Requires the Procurement Services section to, where possible and appropriate, include green building requirements and project contracts, bid documents and specifications.







Issues for Council Consideration. Council Staff has identified the following issues for Council consideration.

Elimination of Incremental Cost Analysis. As described in Table 1, K.C.C. 18.17.020.G. requires all LEED-eligible and other County-owned or lease-to-own capital projects to conduct an incremental cost analysis at or before the time the project reaches 30% design. Projects are then expected to achieve the highest green building certification possible with no incremental cost impact to the general fund over the life of the asset and an incremental cost impact of no more than two percent to other funds over the life of the asset as compared to a project that is not seeking a green building or sustainable development rating system certification.

Additionally, as noted in the background section of this staff report, King County Comprehensive Plan policies F-217 and F-217a "shall plan for, and should achieve" platinum certification for new construction and gold certification for major remodels and renovations, and "apply minimum performance standards when the incremental cost impacts do not exceed the maximums allowed by King County code." As the incremental cost impact maximums are proposed to be removed, there would no longer be direct alignment between these comprehensive plan policies and the code.

Executive staff states that "the current building code and permit regulations now include requirements that are green building and sustainable development strategies, so there are significant challenges to separating incremental costs that are required by [the building] code and the green building ordinance." 

Because of these challenges, executive staff states that capital projects generally have not undertaken the required analysis and propose to remove it and cost-impact maximums in favor of a discretionary waiver system.[footnoteRef:13] This is a policy choice for councilmembers to make. [13:  Projects with at least $250,000 of powered equipment would still be required by K.C.C. 2.93.060 to complete a life cycle cost analysis and evaluate alternatives for energy savings beyond building code minimums, but this report does not specifically call out the costs associated with green building certification. ] 


Institution of Waiver Process. Under the proposal, an implementing agency for a project could apply to the executive for a waiver to some or all the requirements of the green building code, if the agency determines that compliance is not possible or that the costs of compliance are "unreasonable or…do not generate sufficient fiscal, operational, environmental and social benefits to justify the costs." The PO does not indicate what level of costs might be considered unreasonable or what level of benefits would justify certain levels of costs.

The executive would review waiver requests, and the PO contains criteria that the executive "may consider," but does not contain any required criteria that must be met in order for a waiver to be issued, and does not require any specific findings for a waiver to be issued.

Additionally, the PO would require the executive's quarterly budget management report[footnoteRef:14] to include a list of projects receiving the waiver, the reasons for the waiver and any actions the implementing agency would take to meet the policy intent of the chapter within reasonable costs. The executive would not be required to report on denied waivers or on projects on designated historic properties that receive waivers from the historic preservation officer. [14:  Required by K.C.C. 4A.100.100] 


The institution of a waiver process, the inclusion of suggested or required criteria for waiver issuance, and reporting requirements are a policy choice for Councilmembers.

Requirements for Reporting to Council. Existing code[footnoteRef:15] states "The executive shall report on the progress of implementing [K.C.C. 18.17] in accordance with K.C.C. 18.50.010.  Reporting requirements and criteria for green building metrics shall be consistent with the annual environmental sustainability report[footnoteRef:16] on King County's climate, energy, green building and environmentally preferred purchasing programs and the Strategic Climate Action Plan." This language is proposed to be retained in substantively the same form. [15:  K.C.C. 18.17.020.M.1.]  [16:  Now a biennial report.] 


K.C.C. 18.50.010 points back to this section of K.C.C. 18.17 for requirements of reporting on green building; it is therefore unclear what, if any, information is intended to be reported to Council beyond what is separately required to be included in the report as part of SCAP reporting.

The 2020 SCAP contains five county operations green building performance measures, which K.C.C. 18.50.010 requires to be included in the biennial report regardless of the requirements of K.C.C. 18.17:

· Green building performance and certification
· C&D materials recycling
· Use of equity and social justice credits.
· Water use
· Zero energy and Living Building Challenge projects

The PO would add one additional measure that would be reported in the biennial report – performance for projects with contracted utility rebates. 

It is a policy choice for Councilmembers what, if any, green building information is included in the biennial report beyond what is required for the SCAP.

Requirement of Compliance with Plans. The proposed ordinance would require all capital projects to comply with the goals, strategies and priority actions of Equity and Social Justice Strategic Plan, with the Clean Water Healthy Habitats Strategic Plan, and with the SCAP. The former two plans have not been adopted by the Council, and the SCAP has been adopted by motion. The proposed ordinance would codify these plans as requirements for all projects, which is a policy choice.

Additionally, these plans contain dozens of goals, strategies, and actions, many of which are broad or programmatic in nature. It is therefore unclear how review staff would determine whether an individual project complied with each item and/or which items were applicable. 

Integrative Process Requirement. As stated in Table 1, all projects subject to the PO would be required to use an integrative process, which would be defined as "an approach to project design that seeks to achieve high performance on a wide variety of well-defined environmental and social goals while staying within budgetary and scheduling constraints.  It relies on a multidisciplinary and collaborative team whose members make decisions together based on a shared vision and a holistic understanding of the project.  It is an iterative process that follows the design through the entire project life, from predesign through operation."

Executive staff states that, for 2020, 26% of projects used an integrative process. Projects self-report their use of an integrative process based on the code definition.  The PO would require that every capital project use this process going forward or apply for a waiver. The integrative process requirement is a policy choice.

Other Issues. The PO contains substantive changes that were not intended by the executive. These include expanding eligibility to all projects financed by King County, regardless of ownership, the potential elimination of requirements for non-LEED-eligible buildings, and not allowing the leasing of county-employee occupied space for five years or more that is certified through a rating system other than LEED or Energy Star. Additionally, unclear language from the existing code was included in the transmittal. Executive staff has requested that these items be corrected. 

PROCESS AND TIMELINE

The PO requires review and noticing through the State Environmental Policy Act (SEPA). If voted out of committee, the SEPA review and notice would occur prior to the ordinance being taken up by the full Council. If voted out of the October Mobility & Environment meeting, Councilmembers should let council staff know of any amendment concepts no later than November 5th, so that these may be included in the SEPA review. The ordinance would not be taken up by full Council until the public comment period concluded and a threshold determination was issued, which would likely occur in early 2022 at earliest. 

AMENDMENT

[bookmark: _Hlk85461653]Striking Amendment S1 would make the following changes:
· Allow the executive to accept the use of alternative green building rating systems other than those specifically listed, as the executive finds appropriate.
· Reduce the threshold for LEED eligibility from 5,000 to 1,000 sqft, in line with LEED certification thresholds.
· Amend the definition of transit-oriented development to provide greater alignment with the definition in Vision 2050.
· Remove the requirement that projects comply with plans that have not been adopted by ordinance.
· State that projects "should," rather than "shall," use an integrative process.
· Cross-reference the waiver-reporting requirement in K.C.C. 4A.100.100 
· Make changes to match executive intent and clarify application of the requirements. 
· Make technical changes

INVITED

· Rachel Brombaugh, Director, Climate and Energy Initiatives, Executive's Office
· Nat Bennett, Executive Analyst, Office of Performance, Strategy, and Budget 
· Nori Catabay, Green Building Team Program Manager, Department of Natural Resources and Parks
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