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REVISED STAFF REPORT

COMMITTEE ACTION:  On August 22, 2007, the Transportation Committee approved Proposed Substitute Motion 2007-0364, as amended, with a “do pass” recommendation.
SUBJECT:  A motion directing the independent expert review panel for transportation concurrency to review the current practice of excluding highways of statewide significance from transportation concurrency calculations and to recommend whether such practice should continue or be changed, to evaluate current practice relating to short subdivisions in the rural area, and to evaluate how any proposed changes to the concurrency model diverge from recommendations by the auditor’s consultant.
SUMMARY:  K.C.C. 14.70.270(C) calls for the establishment of an independent expert review panel to review proposed changes in the transportation concurrency program.  Proposed Substitute Motion 2007-0364 would direct the expert review panel to evaluate the policy of excluding Highways of Statewide Significance (HSS) from concurrency requirements.  Under state law – RCW 36.70A.070(6)(iii)(C) – concurrency requirements do not apply to HSS routes in non-island counties.  It is the view of the Prosecuting Attorney’s Office (PAO) that this state law allows non-island counties to exclude HSS routes from concurrency calculations, but does not require them to do so.
Proposed Substitute Motion 2007-0364 also calls for a review of the requirement that short subdivisions in the rural area meet level of service B together with a recommendation to the Council as to the appropriateness of countywide level of service standards.  Short subdivisions in the urban area must meet level of service F, whereas rural short subdivisions must meet level of service B.

Finally, the proposed substitute motion asks for an evaluation of how the proposed changes in the concurrency program, when they are transmitted by the executive, diverge from the eleven recommendations by the auditor’s consultant on concurrency.

Approval of the proposed motion would provide the new expert review panel with Council input on aspects of the concurrency issue of interest to the Council.   Together with K.C.C. 14.70.270(C) and proviso language in the 2007 budget, the proposed motion would inform the expert review panel about aspects of the concurrency issue that are of interest to the Council.
This staff report provides background information on:

· The Council’s 2007 work on the transportation concurrency program,

· State and County perspectives on the HSS exclusion issue,

· The status of the County’s work on revisions to the concurrency program, and
· Proposed Motion 2007-0364.
BACKGROUND:

Transportation Committee Review of Concurrency 
This year, the Committee reviewed and approved two concurrency ordinances.  Ordinance 15839 and Ordinance 15840 – both approved by the Council on June 11 – implement some recommendations included in a 2006 consultant report prepared for the Auditor that reviewed the King County concurrency program.  The consultant concluded that the concurrency model is too complex and hard to understand, and made 11 recommendations for changes to the program.  Some have been implemented, while others would require changes to King County Comprehensive Plan (KCCP) policies during the 2008 major update.

Ordinance 15839 updated the residential concurrency map.  As recommended by the Auditor’s consultant, it also amended the King County Code to eliminate monitored (yellow) zones from the residential concurrency map and to eliminate the table listing the estimated vehicle trips that can be accommodated in each monitored zone.  
Ordinance 15840 amended the Code to require an annual report on concurrency and to create the independent expert review panel.  The ordinance responds to consultant recommendations and to proviso language in the 2007 budget.  Ordinance 15840 added this section to K.C.C. 14.70.270 concerning the independent expert review panel:


C.1.  An independent expert review panel on concurrency shall be established to:


    a.  review the annual report on the concurrency model update; and 


    b.  evaluate proposed changes to the transportation concurrency process and model developed by the road services division.


  2.  The panel shall be comprised of four to six persons and include representation from the development community, the environmental community, transportation planning professionals, the unincorporated area, the public at large and multimodal transportation interest groups.  Each representative shall be appointed by the executive and confirmed by the council.

3.  A summary of the panel's review of the annual report on the concurrency model update and its evaluation of proposed changes to the transportation concurrency process and model shall be included with the submittal of the annual report to the council.

The Executive is expected to transmit motions nominating panel members soon, which will allow the panel to begin evaluating proposed changes to the concurrency program.
Status of Potential Concurrency Program Revisions

Executive staff is developing a new concurrency program outline for the Council to consider in conjunction with the 2008 major update of the King County Comprehensive Plan.  A draft concurrency program will be submitted for public review later this year.  

A working group, including Council staff and with Auditor’s Office staff participation, has been reviewing the development of the proposed revisions.  The staff group review is consistent with a 2007 budget proviso on the concurrency work program, although the Road Services Division – citing schedule constraints – chose not to spend $75,000 for an outside consultant.  Here are excerpts from this proviso relating to the work program:


 Consistent with the recommendations of the report on concurrency modeling practices conducted for the auditor, it is the intent of the council that the roads services division and its consultant develop a new roads concurrency process and model and that this new process and model be developed in time to be evaluated by an independent expert review panel and submitted to the council as part of the 2008 Comprehensive Plan update.


The work program shall, at a minimum, include:  (1) the establishment of a collaborative working group to include representatives from the department of transportation, the council and the auditor; (2) a review of the findings and recommendations of the Report on the King County Concurrency Modeling Review, July 2006, prepared for the King County auditor and the roads services division's ongoing efforts to implement the audit recommendations; (3) consideration of a new concurrency process and model, with an explanation of any divergence from the audit recommendations; and (4) development of proposed amendments to the King County Comprehensive Plan and to K.C.C chapter 14.70, Transportation Concurrency Management, for submittal no later than March 1, 2008, as part of the 2008 major update of the Comprehensive Plan.


The work program shall coordinate its activities with the independent expert review panel, which shall also review and comment on proposed changes to the concurrency process and model.

This proviso language indicates the Council’s interest in reviewing major changes to concurrency as part of the 2008 Comprehensive Plan update and in understanding how proposed changes reflect or differ from recommendations by the Auditor’s consultant.  The expert review panel is expected to review these proposed changes.
The HSS Exclusion Issue

Proposed Motion 2007-0364 directs the expert review panel to address the HSS issue, which the Committee reviewed during consideration of Ordinance 15839.  The state Growth Management Act (GMA) requires counties to include a transportation element in their comprehensive plans.  Attachment 2 is the complete text of RCW 36.70A.070(6), concerning the transportation element.  As amended in 1998, the state law includes the following sentence:
The concurrency requirements of (b) of this subsection do not apply to transportation facilities and services of statewide significance except for counties consisting of islands whose only connection to the mainland are state highways or ferry routes. In these island counties, state highways and ferry route capacity must be a factor in meeting the concurrency requirements in (b) of this subsection.

The 1998 law appears to have been motivated in part by the view that concurrency is a local planning tool that should not be applied to transportation facilities that are not controlled by the local jurisdiction.  Attachment 3 is an excerpt from a 2005 ruling by the Western Washington Growth Management Hearings Board, which outlines the Board’s perspective on the matter.
In the 2000 major update of the King County Comprehensive Plan, the Council adopted Policy T-212, stating:

Consistent with RCW 36.70A.070(6)(C), the concurrency requirements of King County’s Concurrency Management system program do not apply to transportation facilities designated as “highways of statewide significance.”

In the 2004 major update of the KCCP, this policy was one of several that were deleted and replaced with text language that, as the proposed motion states, does not carry the same legal weight as a KCCP policy:
The requirements of King County’s TCM program do not apply to transportation facilities designated by the Washington State Department of Transportation (WSDOT) as “highways of statewide significance.”
As noted in the summary, the Prosecuting Attorney’s Office interprets the GMA not to prohibit jurisdictions from applying stricter standards, so the county could as a matter of policy include HSS in its concurrency program.

State Review of HSS Exclusion – a state legislature-mandated review of concurrency practices has looked at the HSS issue.  The final report, issued in December 2006 and titled The GMA Concurrency Goal and the State Transportation System, evaluates a number of options for changing the concurrency system, including state law changes to make local concurrency requirements apply to state highways and ferries.  The report notes that a key policy question would be whether to require local jurisdictions to invest in HSS improvements.  In general, the report approaches the issue from the state perspective, evaluating the effect of possible changes on capacity and safety on state highways.  The final report concludes:
The expansion of concurrency to state highways and ferry routes would involve a significant change to existing law and a substantial investment of mostly local and regional resources.  While the policy has merit as an effective way to prevent the degradation of state highway capacity and safety, it might not be the most cost-effective method of achieving that goal.  Concurrency works best when the government that makes the decision to allow or deny development also controls the establishment of the performance standard (level of service) and the resources to fund capacity improvements.  A policy that divides these authorities between governments is not optimal because it divides accountability.  Alternatively, the legislature could consider providing incentives for local governments to participate in regional concurrency systems that include state facilities and establishing funding mechanisms regional governments can use for growth-related transportation improvements.
Options for Making Concurrency More Multi-Modal (December 2006), a report prepared for the Puget Sound Regional Council in response to direction from the legislature, recommends consideration of a regional concurrency system that would be an overlay on top of local concurrency systems.  HSS requirements could be included in this process.
As this background information indicates, the legislature is interested in the relationship between local concurrency programs and state transportation facilities.  Although the state-sponsored reviews have approached the topic from a different perspective, they do not appear to contradict the PAO’s position that a county could chose to include HSS facilities in its concurrency program.
Proposed Motion 2007-0364
The proposed motion includes a number of statements outlining the history of the HSS issue.  The proposed motion concludes that the HSS exclusion issue is an appropriate topic for expert review panel consideration.  The motion directs that the panel “shall include an evaluation of the level of service impacts to local roadways from the practice of excluding highways of statewide significance from transportation concurrency calculations and shall make a recommendation to the council as to whether or not the practice should be changed.”  As amended in Committee, the motion also addresses the treatment of short subdivisions in the rural area and countywide level of service standards, and asks for an evaluation of how any proposed changes to the concurrency model diverge from the recommendations of the auditor’s consultant.
Approval of Proposed Substitute Motion 2007-0364 would give the review panel additional direction from the Council, supplementing the language of Ordinance 15840 and the 2007 budget provisos relating to concurrency.
ATTACHMENTS:
2.  R.C.W. 36.70A.070
3.  Excerpt, Western Washington Growth Management Hearings Board
Ruling (Case No. 04-2-0038c)
Attachment 2 – GMA Requirement for Comprehensive Plan’s Transportation Element
RCW 36.70A.070 lists mandatory requirements for each local comprehensive plan.  Each comprehensive plan shall include a plan, scheme, or design for each of the following:

RCW 36.70A.070(6) - Local Comprehensive Plan’s Transportation Element

6) A transportation element that implements, and is consistent with, the land use element.

     (a) The transportation element shall include the following subelements:

     (i) Land use assumptions used in estimating travel;

     (ii) Estimated traffic impacts to state-owned transportation facilities resulting from land use assumptions to assist the department of transportation in monitoring the performance of state facilities, to plan improvements for the facilities, and to assess the impact of land-use decisions on state-owned transportation facilities;

     (iii) Facilities and services needs, including:

     (A) An inventory of air, water, and ground transportation facilities and services, including transit alignments and general aviation airport facilities, to define existing capital facilities and travel levels as a basis for future planning. This inventory must include state-owned transportation facilities within the city or county's jurisdictional boundaries;

     (B) Level of service standards for all locally owned arterials and transit routes to serve as a gauge to judge performance of the system. These standards should be regionally coordinated;

     (C) For state-owned transportation facilities, level of service standards for highways, as prescribed in chapters 47.06 and 47.80 RCW, to gauge the performance of the system. The purposes of reflecting level of service standards for state highways in the local comprehensive plan are to monitor the performance of the system, to evaluate improvement strategies, and to facilitate coordination between the county's or city's six-year street, road, or transit program and the department of transportation's six-year investment program.  The concurrency requirements of (b) of this subsection do not apply to transportation facilities and services of statewide significance except for counties consisting of islands whose only connection to the mainland are state highways or ferry routes. In these island counties, state highways and ferry route capacity must be a factor in meeting the concurrency requirements in (b) of this subsection;

     (D) Specific actions and requirements for bringing into compliance locally owned transportation facilities or services that are below an established level of service standard;

     (E) Forecasts of traffic for at least ten years based on the adopted land use plan to provide information on the location, timing, and capacity needs of future growth;

     (F) Identification of state and local system needs to meet current and future demands. Identified needs on state-owned transportation facilities must be consistent with the statewide multimodal transportation plan required under chapter 47.06 RCW;

     (iv) Finance, including:

     (A) An analysis of funding capability to judge needs against probable funding resources;

     (B) A multiyear financing plan based on the needs identified in the comprehensive plan, the appropriate parts of which shall serve as the basis for the six-year street, road, or transit program required by RCW 35.77.010 for cities, RCW 36.81.121 for counties, and RCW 35.58.2795 for public transportation systems. The multiyear financing plan should be coordinated with the six-year improvement program developed by the department of transportation as required by **RCW 47.05.030;

     (C) If probable funding falls short of meeting identified needs, a discussion of how additional funding will be raised, or how land use assumptions will be reassessed to ensure that level of service standards will be met;

     (v) Intergovernmental coordination efforts, including an assessment of the impacts of the transportation plan and land use assumptions on the transportation systems of adjacent jurisdictions;

     (vi) Demand-management strategies;

     (vii) Pedestrian and bicycle component to include collaborative efforts to identify and designate planned improvements for pedestrian and bicycle facilities and corridors that address and encourage enhanced community access and promote healthy lifestyles.

     (b) After adoption of the comprehensive plan by jurisdictions required to plan or who choose to plan under RCW 36.70A.040, local jurisdictions must adopt and enforce ordinances which prohibit development approval if the development causes the level of service on a locally owned transportation facility to decline below the standards adopted in the transportation element of the comprehensive plan, unless transportation improvements or strategies to accommodate the impacts of development are made concurrent with the development. These strategies may include increased public transportation service, ride sharing programs, demand management, and other transportation systems management strategies. For the purposes of this subsection (6) "concurrent with the development" shall mean that improvements or strategies are in place at the time of development, or that a financial commitment is in place to complete the improvements or strategies within six years.

     (c) The transportation element described in this subsection (6), and the six-year plans required by RCW 35.77.010 for cities, RCW 36.81.121 for counties, RCW 35.58.2795 for public transportation systems, and **RCW 47.05.030 for the state, must be consistent.

Attachment 3 – Excerpt, Western Washington Growth Management Hearings Board Ruling (Case No. 04-2-0038c)

One basis for the 1998 amendment was the view that concurrency is a local planning tool that should not be applied to transportation facilities that are not controlled by the local jurisdiction.  The Western Washington Growth Management Hearings Board addressed this issue in its 2005 ruling in a case brought by Clark County Natural Resources Coalition (CCNRC) against Clark County (case no. 04-2-0038c):

The Board concludes that the 1998 amendments to the GMA relieve the County from the other requirements that CCNRC contends are the County’s responsibility.  In the past the Board has concluded that the Legislature did not impose on counties and cities requirements that are impossible to meet.  See Taxpayers for Responsible Government v. City of Oak Harbor, WWGMHB 96-2-0002 (July 16, 1996).  The County has no authority to alter levels of service standards for state transportation facilities.  That authority rests with the Washington State Transportation Commission.  Nor does the County have responsibility to make ultimate decisions concerning improvements to the state highway system, or to raise needed funding.  WSDOT has the responsibility for planning these facilities, while the Legislature has the ultimate responsibility of deciding what facilities will be built and how they will be funded.  Without these assigned responsibilities or capabilities it is not possible for the County to comply with RCW 36.70A.070(3) for state transportation facilities.  Therefore, CCNRC has not met its burden of proof that the county plan does not comply with RCW 36.70A.070(3).
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