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SUBJECT

An ordinance that would authorize the Executive to enter into an agreement with Village Partners to accept open space acreage in fulfillment of the 1996 Black Diamond Urban Growth Area Agreement (“BDUGAA”).  
SUMMARY
Proposed Ordinance 2009-0645 would authorize the Executive to enter into an Open Space Agreement with Village Partners
 and complete the designation of the open space the County will receive in consideration of its support of the annexation of the South Annexation Area by the City of Black Diamond, as contemplated by the BDUGAA.  
The Open Space Agreement (“OSA”) attached to the proposed ordinance sets forth the terms and conditions by which the County will receive from Village Partners fee interest in 228.3 acres and a conservation easement for an additional 83.7 acres.  However, the conservation easement is temporary, running only for twelve years.  At the conclusion of the twelve years, the conservation easement will either be converted to a permanent conservation easement or the County will receive the fee interest in those acres.  Village Partners will also receive credit of already granting fee interest to the County of another 27 acres.  
Ultimately, 255.3 acres will be owned by the County as open space and another 83.7 will either be owned by the County or will be encumbered with a conservation easement preserving that acreage as open space in perpetuity.
The City of Black Diamond has submitted its notice of intent to annex the South Annexation Area, but will not take final action on that until the City is notified that the County Council has approved this Open Space Agreement.  [See Attachment 4]    
BACKGROUND
In 1996, the County, the City of Black Diamond and private property owners/developers entered into the BDUGAA.  That agreement identifies a series of intended Black Diamond annexations, including South Annexation Area.  In consideration of various obligations, including the preservation of open space at a rate of 4 acres of open space for every 1 acre of urban development land, the County agrees to support the specified annexations.    

At the time the BDUGAA was entered into, the amount of urban development land in the South Annexation Area was identified to be approximately 151.9 acres, necessitating a dedication of not less than 608 acres of open space.  However, in the BDUGAA, the parties agree to a total of 615.7 acres to be designated open space: (1) approximately 81.7 acres of UGA Open Space; (2) approximately 339 acres of County Open Space; and (3) approximately 195 acres of In-City Open Space. [BDGUAA, ¶5.4].  

As the BDUGAA is primarily a planning and timing agreement, it recognizes the various acreages reflected in the Agreement are estimates based on the County’s then-current GIS information and would be subject to change following more detailed study.  However, for the purposes of the combined Open Space (County, In-City and UGA) the dedicated acreage could not be less than four times the Urban Development Areas in the West
 and South Annexation Areas.  [BDUGAA, ¶3.5]  

The BDGUAA also provides at ¶8.4 that adjustments to the boundaries and substitutions of parcels for the County Open space would be permitted as long as:

“…the ratios of open space lands to the urban lands contained in this Agreement are maintained …  Council approval will be required for any adjustments or substitutions of County Open Space which individually exceed 50 acres or cumulatively exceed 100 acres.” 
As reported by Executive staff, Village Partners performed a more detailed study and determined that the Urban Development Area for the South Annexation Area was not the approximate 151.9 acres but 114.4 acres.  Consequently, the Executive and Village Partners have determined that the combined Open Space could be reduced by 158.1
 acres.  The OSA, negotiated between the Executive and Village Partners, provides that the entire reduction amount (158.1 acres) could be taken from the County’s portion of Open Space (339 acres) for the South Annexation Area, thereby reducing Village Partners’ requirement to transfer only 180.9 acres for County Open Space. [OSA, ¶2.5]  However, the parties negotiated a greater amount of County Open Space than the four to one calculation on the reduced development area requires, as set forth below:
1. Village Partners will be credited for transferring, already as part of the West Area Annexation, 27 acres in excess of the County Open Space required for that annexation;

2. the County will be receiving 228.3 acres in fee; and 

3. Village Partners will be granting a conservation easement to the County on an additional 83.7 acres that at the end of twelve years will either be converted to a permanent easement or fee interest will be given to the County.  In the OSA this 83.7 acres is referred to as “Additional Open Space.” 
1. OPEN SPACE AGREEMENT
Both the Prosecuting Attorney’s Office and the Council’s Legal Counsel have reviewed the proposed ordinance and the OSA.  The minor modifications to the wording in the OSA and its Exhibit F, contained in the proposed amendment  are the result of that review. 
The substantive provisions of the OSA are detailed below:

¶2.5 – wherein the parties agree that the applying the four to one open space formula to the revised urban development land acreage would result in less overall Combined Open Space being required and that the reduction in that overall amount could be allocated to the County’s portion of the Combined Open Space.  This paragraph also specifies that the County will receive 255.3 acres in fee and that an additional 83.7 acres will be preserved by a conservation easement in accordance with terms set forth later in the OSA..  

¶3.1 – details why Village Partners is entitled to credit of 27 acres already transferred to County ownership.
  
¶3.2 – includes a requirement that the County Open Space be conveyed by bargain and sale deed pursuant to a purchase and sale agreement.  This is the approach that was used for the County Open Space conveyed as a part of the West Annexation.  The Council approved that agreement in 2005.  

The bargain and sale deed establishes the level of title warranty against encumbrances on the property that will be provided by Village Partners.  The County will also acquire title insurance to protect its interests.  While the County will not pay for the County Open Space, a purchase and sale agreement is used as the mechanism by which  the County will acquire the property. A purchase and sale agreement provides the terms under which the buyer may perform due diligence, and requires the party conveying the property to provide certain warranties about the condition of the property, such as lack of knowledge about the presence of hazardous substances.  It was because of the protections afforded by the purchase and sale agreement used in the West Annexation Area conveyance that the County was able to conduct the environmental review that led Plum Creek to have to give the County additional acreage to replace the 25 acres of lead contaminated land.  [See endnote 4 below]  
¶3.3 – sets forth the County’s agreement to the boundary adjustments made to the County Open Space associated with the reduction in urban development land in the South Annexation Area.  [See comparison of maps from BDUGAA (Map3) to revised County Open Space (Exhibit E) found at Attachment 5]  As required by BDUGAA, ¶8.4, the Council must approve of this adjustment.   
§§4 and 5 – these sections describe purpose and use of the 83.7 acres (“Additional Open Space”) that will initially be covered by a temporary conservation easement granted to the County by Village Partners.  The reason for the temporary conservation easement is to preserve Village Partners’ ability to use these acres as its open space contribution should it decide to develop its remaining adjacent unincorporated lands as part of a clustered housing development.  
If these acres were deeded to the County at this time, Village Partners would not be able to use them to satisfy the density or open space requirements required by KCC 21A.14.040 (clustered residential development).  Pursuant to the OSA, Village Partners has twelve years to work with the County to agree upon a development agreement for the clustered housing.  If such an agreement is reached, the Additional Open Space would be included in open space tracts as part of the clustered development.  But if such an agreement is not reached, then at the conclusion of the twelve years, or earlier if Village Partners so desires, Village Partners may terminate the temporary conservation easement and either replace it with a permanent open space conservation easement or convey fee title of the acreage to the County. [OSA, ¶5.3]
 
The allowed uses of the Additional Open Space are delineated at ¶5.2.   This paragraph incorporates by reference ¶7.5 of the BDUGAA and applies the open space uses and restrictions delineated in that provision to the Additional Open Space acreage.  This provision ensures that the uses of the Additional Open Space will not be any different from those allowed on the acreage conveyed in fee by this OSA.
  
The Executive also negotiated an additional protection into this OSA.  At ¶4.2, Village Partners agrees to a temporary development buffer that will run concurrently with the temporary conservation easement.  As contemplated, this 500 foot buffer would run the length of the eastern boundary between land sections 21 and 22 (see Attachment 5, Exhibit E; land section 22 is in the City of Black Diamond) and would ensure that prior to any development agreement or outright conveyance of the Additional Open Space, there is separation between the city limits and the Additional Open Space. 
§ 6 – the paragraphs in this section govern the closing on the conveyance of the property interests and do not pose any substantive issues.  
§ 7 – the paragraphs in this section are boilerplate and do not pose any substantive issues.
2. PROPOSED ORDINANCE 2009-0645
The Statement of Facts recapitulates the reduction of the urban development acreage from the 151.9 acres contemplated in the 1996 BDUGAA to the 114.4 acres established by the detailed study and survey conducted by Village Partners.  The Statement of Facts also provide that the County agrees to the boundary adjustments and substitution of parcels  included in the OSA.  

As noted above, pursuant to BDUGAA, ¶8.4, Council approval for any adjustments greater than 50 acres is required.  Therefore, in the operative portion of the ordinance, at Section 1, the Council would be approving these adjustments.  At Section 2 it would authorize the Executive to enter into the OSA.  
ANALYSIS
The policy issue that the Council must address is whether receiving less than fee title to the 83.7 acres of “Additional Open Space” is sufficiently significant to withhold approval of this OSA.
Factors to consider, and as outlined in the OSA, are:

1. the BDUGAA contemplated that the urban development area was an approximation and could be subject to adjustment after detailed survey so long as the four to one ration of development to open space was not compromised;

2. the detailed survey commissioned by Village Partners revealed that only 114.4 not 151.9 acres are available for urban development;

3. By applying the four to one ratio, the Executive and Village Partners agreed that 158.1 fewer acres of open space would be required;

4. Subtracting that entire amount from the 339 acres of County Open Space contemplated in the BDUGAA, Village Partners would be required to convey only 180.9 acres of open space to the County.  

5. Under the terms of the OSA, the County will be receiving fee title to 255.3 acres of open space; 

6. Initially, an additional 83.7 acres will be subject to a temporary conservation easement granted to the County and subject to the same limited uses as apply to the 255.3 acres conveyed by fee;

7. Ultimately 339 acres will dedicated to open space when Village Partners either (a) includes the 83.7 acres of Additional Open Space in open space tracts as part of a rural clustered subdivision, or (b) converts the temporary conservation easement to a permanent one, or (c) conveys the 83.7 acres to the County in fee if the County and Village Partners are not able to agree to the terms of a permanent conservation easement.  

AMENDMENT
There is an amendment that replaces Attachment A - the OSA and some of its exhibits.  The changes to the OSA consist of:
1. rewording the first sentence in ¶2.4 to clarify that Black Diamond has started its process to annex the South Annexation Area; 

2. replacing Exhibit F to the Agreement, with a revised ¶8.8 clarifying that the defenses that Village Partners is waiving under that temporary conservation easement are not merely technical and including the legal descriptions for that Exhibit; 
3. replacing the placeholder for Exhibit D, and
4. replacing the placeholder for Exhibit G.

ATTACHMENTS

1. Proposed Ordinance 2009-0645, with attachments
2. Amendment 1, with revised Open Space Agreement and Exhibits thereto
3. Transmittal Letter
4. City of Black Diamond letter 

5. Comparison of BDUGAA County Open Space for South Annexation Area (Map3) to OSA County Open Space for South Annexation Area (Exhibit E)
INVITED
Karen Wolfe, Executive’s Office
John Hempelmann, Village Partners

Jami Balint, Village Partners

Howard Botts, Mayor of Black Diamond

Rebecca Olness, Mayor-elect, City of Black Diamond 
� Successor in interest to one of the original land owner/developer parties to the BDUGAA. 





� In 2005, the Council approved the West Annexation Area Open Space dedication.   





� By staff’s calculation it would be 150 acres, not 158.1 acres.  [151.9 x 4 = 607.6 acres; 114.4 x 4 = 457.6; 607.6 – 457.6 = 150 acres]





�Under the terms of the BDUGAA, Village Partners’ predecessor-in-interest, Plum Creek, was required to grant King County 645.2 acres of open space in conjunction with the West Annexation.  Pursuant to  the County’s rights under the Real Estate Purchase and Sale Agreement for that open space, ("Open Space REPSA"), the County conducted an environmental inspection on the subject 645.2 acres to ensure the properties were free and clear of debris and contamination prior to taking ownership.  





During that inspection, the County discovered that 25 acres of the subject lands were contaminated with lead. The County was not able to accept these 25 acres until such time as they were cleaned and Plum Creek received a “No Further Action” letter from the Department of Ecology.  In order to proceed with the West Annexation and satisfy the terms of the BDUGAA, with regard to the required open space lands, Plum Creek elected to transfer 27 acres from land section 21 in lieu of the contaminated 25 acres.  It was further agreed in the Open Space REPSA that at such time the contaminated 25 acres were cleaned and Plum Creek had received the No Further Action letter from Department of Ecology, then Plum Creek would deed the 25 acres to King County.  





The parties agreed that the conveyance of the 27 acres from land section 21 plus the subsequent conveyance of the 25 acres after clean up resulted in Plum Creek having conveyed more than the amount that was required for annexation of the West Annexation Area by 27 acres, and that as a result the 27 acres shall be a credit toward the County Open Space requirement for annexation of the South Annexation Area.





� Provided at ¶5.4, if Village Partners elects to convert the temporary easement into a permanent one and the parties are unable to agree to the terms of that permanent easement, then village partners must convey the 83.7 acres to the County in fee, subject to the allowed uses contained in ¶7.5 of the BDUGAA. 


 


� Village Partners assumes the risk that if it uses any of the Additional Open Space area for allowed utility or road corridors that such area may not be counted towards the open space requirements should Village Partners pursue a clustered development. [OSA, ¶5.2]
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