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SUBJECT:  AN ORDINANCE revising King County whistleblower code, K.C.C. 3.42.
SUMMARY:  
King County’s Whistleblower code provides a process for employees to report improper governmental action (IGA) and protection to employees against retaliation for reporting the improper governmental action.  

The proposed ordinance would align King County’s code closer to the Washington State Whistleblower Act for state employees which was amended with greater state employee protections in 2008. It would also add other provisions giving greater protections and rights to employees.
The Ombudsman has reviewed the proposed ordinance and supports the proposal. The Prosecuting Attorney’s Office has also reviewed the proposal.
BACKGROUND:
Current King County Whistleblower Code
Under King County’s current whistleblower code, an employee can report improper governmental actions such as violation of laws, abuse of authority, substantial or specific dangers to public health or safety, or gross waste of public funds.  In order to receive the protections of the chapter, the employee must make his or her first written report to the appropriate investigating official identified in code who follows an investigation process. Once the employee has made the proper written report, it is then illegal to retaliate against someone for reporting the improper governmental action, for cooperating in an investigation about it, or for testifying about it. If the employee believes retaliation has occurred, the employee has 30 days to file a complaint. The department then investigates the retaliation claim within 30 days (extendable to 90 days). After receiving the department’s response, if the employee is dissatisfied with the response the employee has 15 days to request an administrative hearing. 

Whistleblower Case Frequency
In the last five years (since 2004), the Ombudsman has received 30 reports of improper governmental action (averaging 6 cases per year).  Of these reports, five (or 17%) had some degree of factual support. The average time to investigate was 10 months, with a range of two weeks to two years. 

Since 2004, the Ombudsman has received 21 reports of retaliation (averaging 4 cases per year) which are forwarded to departments for investigation.  In comparison, the state Human Rights Commission averages about 13 whistleblower retaliation complaints per year. King County has had one adverse court judgment in the last nine years costing $2.1 million.
  
ANALYSIS:

Proposed Changes to Whistleblower Code
Proposed Ordinance 2009-0346 would clarify and expand the provisions and protections of the King County whistleblower code. Some of the proposed changes include:

· Broadening the definitions of improper governmental action and retaliation;

· Increasing the range of protected conduct to include cooperating in any official investigation (not just King County investigations);

· Allowing first written reports to be made to anyone and still be protected by this chapter (instead of requiring the report to first go to the appropriate designated official);

· Creating a more detailed investigation process with opportunities for rebuttal;

· Having the Ombudsman conduct retaliation investigations (instead of the department head);

· Giving employees more time to bring a retaliation claim or request an administrative hearing;

· Creating a departmental fine option of $10,000; and

· Creating an annual reporting mechanism to the Council and Executive.
A condensed summary list of the changes is included as Attachment 3 and a summary of the changes compared to existing code is included as Attachment 4.
Proposed Ordinance Compared to Other Whistleblower Laws
Most jurisdictions in Washington State, including King County, closely follow the state’s whistleblower law for local governments, RCW 42.41.
 RCW 42.41 has not been modified since 1995 and offers less protections to employees than the state whistleblower law for state employees which was amended most recently in 2008.

The proposed ordinance incorporates many of the protections added to the state law in 2008. Therefore, the proposed ordinance offers more protection than other local governments in the state that continue to mirror RCW 42.41. 
Table 1 compares some of the provisions in the proposed ordinance to the whistleblower laws of other states, Washington State, and local jurisdictions. Pierce County, Snohomish County, Seattle, and Bellevue codes were reviewed. Their codes (Snohomish County by Executive Order) closely follow RCW 42.41. Seattle differs slightly in that it also has a $500 civil penalty.
Table 1. Comparison of proposed ordinance with other jurisdictions.

	
	# of states that have it
	WA Law RCW 42.40 
	Proposed KCC 3.42
	RCW 42.41, Pierce, Snohomish, Bellevue
	Seattle

	Violation of state/federal law
	49
	Yes
	Yes
	Yes
	Yes

	Gross mismanagement
	19
	Yes
	Yes
	No
	No

	Abuse of authority
	17
	Yes
	Yes
	Yes
	Yes

	Waste of public funds 
	31
	Yes
	Yes
	Yes
	Yes

	Danger to health or safety
	34
	Yes
	Yes
	Yes
	Yes

	Communication of scientific opinion
	2
	Yes
	Yes 
	No
	No

	Allow disclosure to anyone including media
	11
	No
	Yes 
	No
	No

	Time to file retaliation > 1 yr
	41
	2 yrs
	1 yr 
	30 days
	30 days

	Prohibit retaliatory actions affecting employment
	48
	Yes
	Yes
	Yes
	Yes

	Opportunity for administrative challenge
	33
	Yes
	Yes
	Yes
	Yes

	Punitive damages or personal penalty
	27
	$5,000 ALJ
	$3,000 ALJ
	$3,000 ALJ
	$500 muni or

$3,000 ALJ


* Reported by Public Employees for Environmental Responsibility (PEER); contains some inaccuracies; in this study, Washington tied for 26th in the nation.

As can be seen from Table 1, it is less common for whistleblower laws to cover communication of scientific opinion (only 2 states) or to provide whistleblower protection when a report is made to someone who is not an authorized official (only 11 states). It is very common to allow at least a year to file a retaliation claim (40 states).
Compared to other local whistleblower codes, the proposed ordinance would have some of the strongest protections for employees in the state. The provisions are average compared to whistleblower laws for state employees nationwide.

Differences from State Whistleblower Laws
Definition of “Good Faith” Broadened
The definition of “good faith” added in the proposed ordinance is slightly different from state law.  Under state law, “An individual who knowingly provides or reports, or who reasonably ought to know he or she is providing or reporting, malicious, false, or frivolous information, or information that is provided with reckless disregard for the truth, or who knowingly omits relevant information is not acting in good faith.”

Under the proposed ordinance, the last part is excluded, so that someone “who knowingly omits relevant information” is not acting in bad faith. This allows employees to come forward without losing whistleblower protection if there is some information that they do not want to disclose. For example, an employee might fear that certain information would give away their identity.  However, the change in definition also means that a person who knowingly omits relevant information is nonetheless granted the protections of good faith reporting. An example would be an employee who reports that a family member of an official received payment from the county, but the employee fails to disclose that the payment was pursuant to a lawful contract. Therefore, the revised definition allows a greater range of behaviors than under current code.
First Written Report Allowed to be Made to Any Person
The proposed ordinance would allow an employee to report improper governmental conduct to any person, including the media, without losing whistleblower protection. It is common in many states to require that the employee first report to the appropriate authorized official, which gives the county more control over the information. One difficulty with current code, however, is that an employee who does not properly navigate the reporting requirements can inadvertently lose protection under the code. To the extent that the proposed ordinance makes reporting easier, the county could save money by having more governmental waste reported and remedied, at a cost of greater public visibility.

Retaliation Investigations Conducted by Ombudsman
One of the major changes in the proposed ordinance compared to the current code is that retaliation investigations are conducted by the Ombudsman instead of the head of the department in which the retaliation is alleged to have occurred.
 This provision would likely increase the perceived credibility and independence of the investigation, as the investigation would no longer be done by the department within which the alleged retaliation occurred. It would place greater resource demands on the Ombudsman’s office to staff the investigations. The proposed annual reporting requirement would be one means of monitoring the resource impact of this proposed change. 
Fiscal Impact

Attachment 4 identifies provisions in the proposed ordinance that would expand the scope of employee protections. The cost impact of these provisions is unknown, but considerations which affect cost are discussed below. 
On the one hand, by broadening definitions and expanding protections, the proposed ordinance may increase the type and number of claims brought under the code. This could lead to increased investigation costs and more hearings and adverse judgments against the county. 
On the other hand, increasing protections under the whistleblower code and extending the timelines to file a complaint make it more likely that employees will pursue their remedies under the code instead of via more costly litigation.  To the extent that cases which would have gone to litigation instead are resolved under the whistleblower code provisions, that will save the county money. 

Also, to the extent that whistleblowers are more comfortable coming forward with the enhanced protections of the proposed ordinance, the county would save money to the extent that costly improper governmental actions are remedied that would otherwise have gone unchecked.

The annual report built into the proposed ordinance would be one method of tracking the fiscal and resource impact of the proposed changes. 

Legal Review
The proposed ordinance has been reviewed by the Prosecuting Attorney’s Office.
AMENDMENT:   Yes. There is a technical amendment clarifying the role of the Office of Law Enforcement Oversight.
INVITED:
· Amy Calderwood, Ombudsman, Office of the Ombudsman
· David Eldred, Senior Deputy Prosecuting Attorney, Prosecuting Attorney’s Office
ATTACHMENTS:

1. Amendment to Proposed Ordinance 2009-0346
2. Proposed Ordinance 2009-0346
3. Summary of Proposed Changes to Whistleblower Code
4. Comparison of Current Code to Proposed Changes
Attachment 3. Summary of Proposed Changes to Whistleblower Code

Clarifications

· Add and/or clarify definitions of terms “investigating official”, “good faith”, “gross waste of public funds”, “substantial and specific danger to public health or safety”, and “written report”;

· Add to the list of appropriate investigating officials for improper governmental action, including the prosecutor for legislative branch misconduct, the state for prosecutorial misconduct, and the director of elections for elections department misconduct;

· Clarify statutory limitations on protecting confidentiality;

Expanded Scope

· Protect employees who make a first written report to someone other than the appropriate investigating official;

· Expand “improper governmental action” to include impeding scientific findings, gross mismanagement, and personnel actions (but not including discrimination cases);

· Expand “retaliation” to include attempts, threats, or retaliation based on a belief that the employee was a whistleblower;

· Expand protected conduct to include cooperating in any official investigation, not just those conducted by King County;

Investigation Process and Timelines

· Create a more detailed process for starting, conducting, and completing an investigation of improper governmental action, for all investigating officials but particularly the ombudsman;

· Gives subpoena powers to all investigating officials;

· Set a recommended deadline of 14 days for submission of a departmental corrective action plan to redress improper governmental action or retaliation;

· Create a one-year time limit on improper governmental action investigations;

· Extend the timeline for an employee to bring a retaliation claim from 30 days to 6 months;

· Assign retaliation investigations for non-judicial branches to the ombudsman (instead of the department heads), and investigations for retaliation by councilmembers to the prosecutor;

· Extend the maximum extension for a retaliation investigation from 45 days to 90 days;

· Extend the timeline for an employee to request an administrative hearing after the retaliation investigation is concluded, from 15 days to the later of one year or 90 days from receipt of the department’s corrective action plan;

· Describe a mediation option for improper governmental actions or retaliation claims;

· Encourage cooperation and information-sharing by multiple investigating sources;

Remedies

· Add official censure as a potential remedy for violations by elected officials;

· For investigations of improper governmental action or retaliation, give the ombudsman the authority to request temporary protective remedies of the Executive;

· For investigations of improper governmental action or retaliation, give the ombudsman the authority to impose a $10,000 departmental fine for exceptionally egregious misconduct, with proceeds to be used to educate employees or pay for an employee’s administrative leave;

Education

· Increase the amount of information given to employees about the code and their rights, and increase the frequency of when that information is given to every two years;

· Require an annual report by the ombudsman to the Council on investigations for the year, outcomes, participant feedback, and recommendations for whistleblower program improvements.
Attachment 4. Comparison of Current Code to Proposed Changes
	EXISTING KCC 3.42
	PROPOSED ORDINANCE
	EFFECT

	Clarifications

	No definition of “good faith”, “gross waste of public funds”, “substantial or specific danger”, “written report”
	Adds definition of “good faith” , “gross waste of public funds”, “substantial and specific danger” (to public health or safety), “written report”. Clarifies definition of “investigating official”.
	Adds definitions and clarifies existing definitions

	Identity of employee is protected
	· Identity or identifying characteristics of employee are protected

· Clarifies how employees waive confidentiality (by written waiver or by acknowledging identity)
	Follows 2008 state law change in adding protection of “identifying characteristics”

	Protection of employee identity is “to the extent allowed by law”
	Clarifies that coverage includes  a narrow public disclosure act exception
	Makes it clear that confidentiality protections are limited.

	No appropriate investigating official to report to when it is the investigating official whom is accused of the wrongdoing.
	· Added that legislative branch reports can go to prosecutor, in addition to the chair

· Added to whom you report when the county prosecutor is misbehaving (goes to state auditor or AG)

· Added Director of Elections
	Adds more investigating officials

	Expanded Scope

	Employee must first report to the appropriate investigating official acting in that official’s jurisdiction in order for employee to be covered by this chapter, unless it’s an emergency.
	Employee reports to anyone, but investigation doesn’t begin until they make a report to an appropriate investigating official
	More reports to media, councilmembers, or other people outside of the formerly restricted list of acceptable report recipients.

	“Improper governmental action” does not include impeding scientific findings
	Adds impeding scientific findings to the list of improper governmental actions
	Expands scope of IGA

	“Improper governmental action” does not include gross mismanagement
	Adds gross mismanagement to the list of improper governmental actions
	Expands scope of IGA

	“Improper governmental action” does not include personnel actions
	Broadens definition of improper governmental action to include personnel actions, but not discrimination, collective bargaining or civil service laws
	Expands scope of IGA (possibly by a lot, but hard to tell)

	Retaliation examples include:

· Unsubstantiated letters of reprimand

· Hostile actions by another employee encouraged by a supervisor
	· Adds that unsubstantiated letters of reprimand should also be unwarranted

· Adds denial of training or benefits

· Adds hostile manner by supervisor or supervisor’s failure to prevent coworkers’ hostile manner
	Expands scope of retaliation, but note that they are all just “examples” so scope is widened via the tone set by the examples of the types of things that could be considered retaliation.

	Prohibits retaliation because employee has engaged in the protected conducted
	Prohibits retaliation, attempts to retaliate, or threats of retaliation because employee has engaged in the protected conduct or the employer believes the employee has or will engage in it whether or not the conduct actually occurred.
	Expands scope of retaliation (possibly by a lot, but hard to tell)

	Protected conduct includes cooperating in an investigation by the appropriate investigating official
	Protected conduct includes cooperating in ANY investigation by an official
	 Expands employee behavior that is protected

	Investigation Process and Timelines

	The ombudsman can close an IGA investigation at any time.
	Adds a suggested list of factors ombudsman should consider in deciding whether to pursue actions
	Additional information to employee

	When ombudsman finishes IGA investigation a final report is made and everyone notified.
	· If the ombudsman isn’t going to pursue an investigation, the employee has a chance to respond first before the case is closed.

· If ombudsman finds improper action, dept has opportunity to respond.
	Adds input by employee and department before final determinations are made.

	Ombudsman has subpoena powers for IGA investigations
	All investigators are given investigatory subpoena powers 
	Adds investigative powers

	Ombudsman submits a final report in IGA investigations to the appropriate officials, with discretion to send copy to any other official or agency.
	· Ombudsman submits similar information in retaliation investigation.

· Employee can request that a copy be sent to the Council/Exec.
	More dissemination of findings

	Departmental IGA investigation requires a 30-day “response”
	· The final report must include action plan and timeline for corrective action. 

· Final report is due within a year. (30-day response is still required)
	Adds more reporting requirements and a final report deadline of one year (Note: any dept. requirements may require bargaining the effects)

	If satisfactory action for IGA isn’t taken “within a reasonable time,” the ombudsman reports to the Exec and Council.
	Dept has (non-mandatory) 14 days to provide action plan to ombudsman with timeframe for completion for both IGA and retaliation.
	Creates a departmental timeline for response 

	Retaliation investigation often done by the department accused of the wrong-doing
	Assigns retaliation investigation for non-judicial branches to the ombudsman (except councilmembers are investigated by the prosecutor)
	Fundamentally changes who does retaliation investigations (from the dept’s responsibility to the ombudsman)

	30 days for employee to bring retaliation claim.
	Employee is given 6 months from when retaliation occurred or when employee should have known of retaliation to seek relief under this chapter.
	Gives employee more time to bring a retaliation claim.

	Departmental retaliation investigation requires a 30-day “response.”
	· If the ombudsman finds no retaliation, the employee has a chance to respond.

· If ombudsman finds retaliation, dept has opportunity to respond.

· Dept. must then submit action plan and timeline for action (non-mandatory 14 days)
	Adds input by employee and department before final determinations are made.

Adds more reporting requirements.

	One 45-day extension is available.
	Two 45-day extensions are available.
	Investigator can get a longer extension.

	Employee has 15 days from dept’s response to request administrative hearing.
	Employee has the later of 1 year from date of retaliation or 90 days from receipt of department’s corrective action plan to request administrative hearing.
	Gives employee more time to request an administrative hearing when dissatisfied with investigation outcome.

	(IGA and retaliation investigations in general)
	Investigators are encouraged to cooperate with other investigating agencies
	General improvement

	(IGA and retaliation investigations in general)
	Makes it clear that mediation is allowed and describes mediation process
	Clarification and general improvement

	Remedies

	Retaliators can be terminated.
	Gives more examples of other options of suspension without pay or demotion.  Adds a suggested penalty of official censure for elected officials.
	Adds official censure as a penalty for elected officials.

	No specific penalties for IGA or retaliation investigations within ombudsman’s control
	· Investigator (dept or ombudsman) can recommend temporary transfer or leave with pay to the Executive

· Ombudsman can impose a $10k dept fine, with proceeds educating employees or paying for administrative leave
	Expands remedies

	Education

	Employees are told about this code when they start their job.
	Employees are told when they start, whenever there are material changes, and every two years (electronic okay). They also get a list of people they can go to for help understanding the code.
	More education and with greater frequency to employees.

	Tri-annual report from Ombudsman on activities (a general overview).
	Annual report by Ombudsman to Council and Exec on improper governmental action and retaliation claims, outcomes, participant feedback, and recommendations for program improvements.
	Adds a more detailed annual report for monitoring the impact of code changes.


� Since 2000, King County has had two whistleblower lawsuits. One was handled in house and won on summary  judgment with expenses of $4,000. The second was handled by outside counsel and the county lost with expenses of $2.1 million.  Averaging over nine years, this is an average litigation cost of $234,000 per year. Since 2000, King County has had three whistleblower matters that went to the State Office of Administrative Hearings. The cost in those matters was time spent by the prosecutor’s office.





� Local governments can adopt their own whistleblower program, as long as they comply with the intent of the statute. King County adopted its whistleblower code, KCC 3.42, in 1995.


� The state law for local governments, RCW 42.41, assigns responsibility for the response to the “local government,” which King County Code has specified is the head of the department. State employee retaliation investigations are conducted by the State Human Rights Commission.
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