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SUBJECT

Approving a funding and cooperative agreement with Sound Transit (“ST”) for the Burien Transit-Oriented Development (“TOD”) Park-and-Ride Garage.
SUMMARY
Proposed Ordinance 2010-0375 approves a funding and cooperative agreement (“ST Agreement”) with Sound Transit establishing the terms under which Sound Transit will contribute $14,730,000 to the Burien TOD Park-and-Ride Garage project.  The Burien TOD Garage is a County project funded almost entirely by this Sound Transit payment and grants from the Federal Transit Administration (“FTA”) and U.S. Department of Energy.  The ST Agreement must be in place for the County to execute the Ground Lease and Project Lease that the Council approved on February 16, 2010.

Proposed Ordinance 2010-0375 was received on July 1 and introduced on July 6.  The anticipated Council schedule for review (Environment and Transportation Committee on July 13, full Council on July 19) is driven by the Sound Transit Board schedule.  The ST Agreement will be reviewed by the Sound Transit Board’s Capital Committee on July 15 and by the full Sound Transit Board on July 22.  Sound Transit’s preference is to have its Board approve the ST Agreement after the County Council approves it.  The Sound Transit staff advises that the Board could, alternatively, defer action until its August 26 meeting.  According to King County Department of Transportation (“KCDOT”) staff, deferral until late August would mean that construction could not begin this year.

In addition, the County, developer, and construction lender have identified changes to the project leases that alter them materially; consideration of Proposed Ordinance 2010-0375 provides an opportunity for the Council to approve these changes.

COUNCIL PRIORITIES

This proposed ordinance and Agreement with Sound Transit are relevant both to the Council’s Mobility for People, Goods and Services Priority and to its Local and Regional Government Priority.
BACKGROUND

On February 16, 2010, the Council adopted Ordinance 16759, approving a Lease Agreement With Option to Purchase (“Project Lease”) and Ground Lease for the Burien TOD Garage, to be entered into by the County and Alliance Wasatch I, LLC (“Alliance”).  At that time, the Council also approved Ordinance 16760, a supplemental appropriation adding the ST and FTA funds to the transit capital improvement program.  Both ordinances require approval of a Sound Transit funding agreement as a necessary precondition for the Executive to execute the leases and expend the appropriations.

The ST Agreement and the changes to the Project Lease and Ground Lease have been reviewed by attorneys from the Prosecuting Attorney’s Office (“PAO”) on behalf of the Council.   
1. Sound Transit Agreement
The ST Agreement includes recitals with information on the project, and County and Sound Transit participation.  Section 1, Project Scope, refers to and attaches a copy of the Project Lease as Exhibit B.  Exhibit B is one of three exhibits not included in the transmittal packet for Proposed Ordinance 2010-0375; these must be added by amendment.
Section 2, Project Management and Construction, establishes the County’s responsibility for ensuring that the project is properly designed and constructed before determining that it is substantially complete.  The County agrees to provide Sound Transit with advance review for a project information document and site access for Sound Transit personnel.  Signage will recognize Sound Transit’s financial contribution.

Section 2.4 allows ST to place an engineer at the construction site at will and for any duration.  The County has inspection rights under Section 9.5.12 of the Project Lease, but not the explicit right to license Sound Transit to enter the site.  The PAO has drafted a revision to the Project Lease to clarify that each agency has inspection rights.  This is one of the material changes to the Project Lease that substantially changes the form and thus, requires Council approval. 
Section 3, Sound Transit’s Financial Participation-Capital Expenditures, establishes the process for the Sound Transit payment to the County.  On substantial completion of the project, the County will notify Sound Transit that the Project Lease conditions have been met and that the County plans to purchase the Project.  Sound Transit will have ten days to inspect the project and (1) agree that the project is satisfactorily completed or (2) provide a “detailed and specific written explanation” of why the project has not been completed in conformance with the Project Lease, together with a proposed remedy.  No response will be deemed to mean satisfaction.  After Sound Transit has expressed satisfaction or been deemed to be satisfied, the County will invoice Sound Transit and payment will be due in 30 days.  Sound Transit’s ability to inspect the Project, as guaranteed by amendment to the Project Lease, will enable the County to be sure that Sound Transit is aware of change orders and their consistency with the Project Lease.
Section 4 – Ownership, Operations and Maintenance – establishes that the County will be solely responsible for operations and maintenance of the Garage.  The County agrees to grant Sound Transit an easement, Exhibit C to the ST Agreement, guaranteeing Sound Transit and its customers the right to enter, use, and leave the Garage. 
Section 4.4 – Sale of Project real property or facilities – addresses the possibility that the County might seek to sell the facility.  If funds remain after the County has been compensated for the land value and Sound Transit has been reimbursed for its initial investment, a complex formula will determine the allocation of these additional proceeds between the two agencies.  As well, Section 4.5 gives Sound Transit a right of first refusal in the event of a sale.
Section 5 – Use of Completed Project – includes Section 5.1, which provides that both parties will consult if the “balance of use as between Sound Transit and County transit customers” changes.  This provision does not create an enforceable obligation on either party but would require collection of initial data as a basis for any future consultation between the County and Sound Transit.
Section 12 – establishes May 1, 2080 as the end date of the ST Agreement.
2. Project Lease Changes
Alliance proposes to construct an approximately 500-stall parking garage on part of the site. The Project Lease specifies the terms under which Alliance will construct the Garage including design specifications, project construction details, and compensation.  Exhibit B to that Project Lease is the “Schedule of Preliminary Plans and Outline Specifications,” a detailed (500+ pages) description of design specifications for the garage.

In February, the Council approved Ordinance 16759, authorizing approval of the leases “substantially as attached.” The County, Alliance, and Wells Fargo (referred to as the "Construction Lender" in the Project Lease) have subsequently identified changes to the Ground Lease and Project Lease, including revised dates and modifications to several provisions.  These are material changes that change the timing, though not the process by which the County proposes to purchase the satisfactorily-completed garage.  The Council’s Legal Counsel and the PAO concur that the Council could amend Proposed Ordinance 2010-0375 to approve the revised Ground Lease and Project Lease.
Revised Dates - the Project Lease date changes from April 1 to August 1, 2010.  Other dates are also moved back, largely because of the time it took to negotiate the ST Agreement with Sound Transit.  These are summarized in Table 1.
  Table 1.  Project Lease Changes to Dates

	Category
	Original Date
	Revised Date
	Section

	Agreement Date
	April 1, 2010
	August 1, 2010
	Cover, various other

	Outside Completion Date
	24 months after the Effective Date
	No change for developer; October 1, 2013 for Construction Lender choosing to take over due to default 
	1.54, 1.68

	Initial Conditions Precedent Satisfaction Date
	June 1, 2010
	September 1, 2010
	6

	Conditions Precedent Satisfaction Date
	October 1, 2010


	November 1, 2010
	6.4

	Deadline to submit building application to the city 
	August 1, 2010
	November 1, 2010
	9.4

	Lease termination date
	October 2012
	March 2013
	9.12

	Deadline for evidence that construction loan has been obtained
	June 1, 2010
	November 1, 2010
	10.1

	If landlord has not started construction by this date, constitutes an event of default
	November 1, 2010
	March 1, 2011
	24.1.e

	Lease Agreement date
	April 1, 2010
	August 1, 2010
	Exhibit J

	Subornation, Nondisturbance and Attornment Agreement date
	April 1, 2010
	Unspecified 2010 date
	Exhibit K

	Lease Agreement date
	April 1, 2010
	August 1, 2010
	Exhibit L


Alliance’s choice of Architect is changed from Pyatok Architects to Watry Design, Inc.

Design Change – as required by the City of Burien, a driveway must be moved and this affects the layout of the Garage.  Consequently some 38 of the parking stalls will be outside on the ground adjacent to the Garage.  Section 1.33 is revised to characterize this change by referring to the Garage “and appurtenances.”

Section 4 – Monthly Rent - describes the rent that the County would be obligated to pay over a 25-year period if the County did not exercise its option to purchase the Garage.  Although the County intends to prepay the lease and purchase the Garage, the Municipal Leasing Act requires that the Project Lease include the rent option, which would be subject to approval by the Council.  New language in section 4.4.c spells out the process for amending the schedule of rent, but does not change the previously approved process.
Section 4.1, Rent, is amended to provide that rent can be paid directly to the Construction Lender.

9.5.12, Inspection by Tenant, is amended to give Sound Transit the right to inspect construction and contract documents.  This aligns the Project Lease with a commitment to Sound Transit in the ST Agreement.

Section 9.5.15 – FTA Grant Requirements – requires the developer to meet FTA requirements so the project will be eligible for the FTA grants.  Proposed new language would have provided for the County and developer to agree to waive inapplicable FTA requirements by written agreement.  In response to Council questions about the new language, the PAO recommends not adding this change, thereby ensuring that the County will not be in a position of judging FTA requirements. 
Section 16 – Interim commuter parking – revises the minimum number of stalls in the interim parking facility from 300 to 345.  This number is also changed in Section 24.2.b.
2.  Changes to the Ground Lease

Ordinance 16759 approves a Ground Lease of the property to Alliance, to give Alliance the legal authority to control the Garage land for the purpose of constructing the Garage under the terms specified in the Project Lease.

Changes to the Ground Lease include a change in the date from April 1, 2010 to August 1, 2010, modified references to the Garage to include reference to “appurtenances” which track similar references in the Project Lease, and a fax number for Alliance.
Review of County Risks

This legislation authorizes the Executive to approve an agreement with Sound Transit that will guarantee funding for the County’s purchase of a completed garage built to County specifications.  It will thereby implement a transaction that the Council approved in February.  It is worth reiterating the points made in the February 2, 2010 staff report:
This transaction contrasts with a traditional public works project that is designed and constructed to specific County’s requirements; however, the Transit Division neither had a design prepared for this garage nor developed a cost estimate for it.  Alliance will carry out the project with its own design build development team.  The payment of a fixed price is intended to reduce the risk of cost overruns for the County.

From the County’s perspective, risks to consider may include:

1. The risk that the project may not be completed to the County’s satisfaction.  While the County did not supply the final design to Alliance from which to build the garage, the Agreements call for Alliance to meet requirements spelled out in a 500+ page “specification” document.  If the final product does not meet those contracture requirements, the County could withhold payment or negotiate reductions in the purchase price.  

2. The risk that the project may not be completed.  This risk is addressed by the requirement for builder’s risk insurance and the construction lender’s right to complete the project.  Again, the County would not be obligated to pay if there is no satisfactory end result.

3. The risk that the mixed-use development may not move forward despite the best intentions of Alliance and the County.  In that event, the County would retain ownership of the Housing Land and could pursue a TOD development at a more propitious time.

It is the Executive’s position that this legislative package minimizes and mitigates these risks, and that the package should be approved.
AMENDMENT

An amendment will be provided at the committee meeting.  The ordinance must be amended to reflect the inclusion of Exhibits A, B, and C to Attachment A, the Funding and Cooperative Agreement between the County and Sound Transit.  These were not included in the transmittal from the Executive.  At the recommendation of the Council’s Legal Counsel and the PAO, the amendment will also approve changes to the Ground Lease and Project Lease and attach the revised leases to the proposed ordinance.
ATTACHMENTS

1. Proposed Ordinance 2010-0375 with attachments
2. Executive’s Transmittal Letter

3. Fiscal Note
�The February 2, 2010 staff report for the Budget and Fiscal Management Committee included background on the effort to develop the Transit Division’s 2.2-acre Burien Park-and-Ride Lot located on the northeast corner of 4th Avenue SW and SW 150th Street, just west of the County’s Burien Transit Center.  The TOD project includes a mixed-use component on part of the site as well as the Garage; due to unfavorable economic conditions for new housing, the County and Alliance negotiated to build the garage now and defer the mixed-use portion of this TOD.





Garage construction is structured as a lease-leaseback agreement with an option to purchase, consistent with the terms of the state Municipal Leasing Act (RCW 35.42, as applied to counties through RCW 36.34.205).  In this case, the County will lease the property to Alliance, and Alliance will construct a garage to the County’s specifications.  The County can then pay rent on the garage or purchase the garage for a fixed price of $20,518,000.  The County intends to exercise the purchase option, using the funds from Sound Transit Phase 2 and federal grants.
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