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SUBJECT

Proposed Ordinance 2009-0509 amends provisions of the Subdivision Code relating to the legal recognition of lots “created” prior to 1937 by specifying a date by which an improvement must be in place and specifying which types and standards of roads are acceptable.
BACKGROUND

In December 1999, the Council adopted Ordinance 13694, creating a whole new code title relating to the division of lands (KCC Title 19A).  One of the provisions of Ordinance 13694, codified as KCC 19A.08.070A, authorizes the Department of Development and Environmental Services (“DDES”) to recognize as legal lots certain lots that were created prior to 1937 when there were no state or local subdivision laws in effect.  This code section establishes several conditions that must be satisfied in order for the department to recognize such a lot, including that the lot must be served by "approved water, sewer or roads."  

However, the code currently provides no criteria as to what constitutes an "approved road."  This lack of criteria has become increasingly problematic for the DDES.  The department's interest in developing such criteria was sparked by applications for recognition of 153 lots received on November 12, 2007.  The lots are all in the Forest Production District (“FPD”), where the minimum lot size is 80 acres.  Around 75 - 80 % of the 153 lots were 40 acres, with a remaining lots being 20 acres or smaller.  In short, none of the lots would meet the area or density standards of the current FPD and are of a size that decreases the likelihood of their use for long-term commercial forestry.
In February 2008, DDES’ Director issued a code interpretation under authority provided by KCC Chapter 2.100 (See Attachment 2) to implement specific standards under which a road would be determined to be "approved."    The code interpretation was used as a basis for approving about 23% of the lots requested by the aforementioned application.

The applicant filed suit in superior court stating that 1) the 2008 code interpretation should not apply to their 2007 application and 2) that the standards set out by the code interpretation was not consistent with the legislative intent of the code.  The superior court upheld the authority of the Director to issue the code interpretation, but held that the code interpretation could not apply to the 2007 request because it had been issued after the date of application.   Both King County and the applicant have appealed the superior court decision to the Court of Appeals.  King County filed its brief in August.  The applicants' brief has not yet been filed.  A decision from the Court of Appeals is probably over a year away.
In April 2009, DDES received additional applications requesting recognition of more than 600 lots.  As with the prior application, these lots are also in the FPD and most also fail to meet the minimum lot size requirements.  DDES has determined that only about 10% of the requested lots meet current FPD lot size requirement. 
SUMMARY

The proposed amendments would make two key changes to KCC19A.08.070 with the addition of new text that:
1. Specifies a deadline of January 1, 2000 - the effective date of Ordinance 13694 - by which the specified criteria had to have been met.  (See line 13 of the ordinance)
2. Defines an “approved road” as one that a) has been accepted for maintenance by the King County Department of Transportation (“KCDOT”) or b) is located in an easement for residential use or in a road right-of-way.  Excluded from the definition are roads strictly constructed for the purposes of hauling timber, e.g. forest roads. (See lines 16 through 23 of the ordinance)

ANALYSIS

The proposed standards are similar, but not identical, to the standards incorporated into the DDES Director's Code Interpretation, which required that in order for a road to be approved, it must meet the 1993 Road Standards.  The proposed ordinance broadens this standard to cover any road that has been accepted for maintenance by King County.  This will allow recognition of roads that were constructed prior to the existence of the 1993 road standards.  The proposed ordinance also clarifies the ambiguity in the current code on when the road had to have been constructed.  
The primary impact of this legislation is to eliminate the confusion caused by the vague text of the current code by having the County Council establish the standards for what constitutes an approved road.   
The superior court decision itself noted that the Council has the legal authority to set standards under which a pre-1937 lot is to be recognized.  Thus, legislative action on the proposed ordinance is not dependent upon the outcome of the lawsuit.  Likewise, any new code standard adopted by the Council would not be applicable to any application for lot recognition completed before the effective date of such newly-adopted ordinance. 
ATTACHMENTS

1. Proposed Ordinance 2009-0509
2. DDES Code Interpretation dated February 22, 2008.
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