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Law, Justice, Health and Human Services Committee
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	· Gail Stone, Law and Justice Policy Advisor, Executive Office
· Jackie MacLean, Director, Department of Community and Human Services
· David Hocraffer, Public Defender


SUBJECT

Briefing on the Implementation of the Case Weighting System Recommended by The Spangenberg Project (TSP).
SUMMARY

The Executive has forwarded a report to the Council on the implementation of consultant recommendations regarding a new case weighting formula to calculate payment for the provision of public defense services.  The Executive’s report outlines the methodologies used to arrive at an estimate of at least $11.3 million in additional costs that would be necessary to fully implement the case weighting approach of TSP. 
The case weighting approach to calculating costs for defense services represents a significant cost increase in the amount the county would pay for defender agency contract services.  This new calculation method is different from the current Office of Public Defense (OPD) payment model that uses a "credit" based formula. 

The Executive estimates that the implementation of the TSP case weighting model would increase the amount for contract services by $11.3 million, which represents a 34 percent increase over the 2011 contract amounts in the adopted budget.  The Executive’s report notes that in addition to this increase, there are other possible cost increases that could affect the OPD budget such as increased staffing levels and possible technology improvements.  The Executive’s report also calls for further analysis of nine other areas, such as specialty courts and persistent offender cases.  The fiscal effects of these additional areas have not been estimated in the report – either for OPD or for other criminal justice agencies.
In the report, the Executive acknowledges that the county’s ability to fully implement the consultant recommendations for a new OPD calculation model comes at a time when the county’s General Fund has serious fiscal constraints. These constraints hamper the ability of the county to implement all the consultant's recommendations.  As indicated in the Executive's 2010 implementation plan for the TSP recommendations, those proposals that did not have significant cost impacts were initiated by the Executive in 2010 and are on-going.  The TSP recommendations that have been implemented include analysis of the proposed calculation model and enhanced communication between defender agency contractors and other criminal justice agencies.
BACKGROUND

How Does King County Currently Provide Defense Services?

Unlike most jurisdictions in the nation, King County contracts with non-profit agencies for indigent legal defense services, and has done so for over 30 years.  The defender firms contracting with the county are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  

The county’s Office of Public Defense, or OPD, is responsible for administration of the four defender agency contracts.  OPD is currently a division within the Department of Community and Human Services (DCHS), although there is proposed legislation (Proposed Ordinance 2011-0580) to change the reporting relationship for OPD to report directly to the County Executive rather than to the Director of DCHS.

OPD uses a financial payment model with specifically defined components
 to generate contractor payment amounts that are included in the defender agency contracts for services.  The defender cost model is also used to inform creation of the OPD annual budget. The formulaic OPD payment model includes:

· Caseload and allocations for attorneys at salary parity with the county’s Prosecuting Attorney’s Office (PAO) 

· Support staff allocation per attorney

· Administrative costs, rent and other overhead

In 2009, via Ordinance 16542, the Council revised the defender contract model to include additional costs for labor intensive cases involving sex charges, homicides, and other extraordinary type of cases.

The county pays for services from defender agencies based on increments called case credits. Case credits reflect the number of attorneys and other resources, such as investigators that are allocated to each case translated into a dollar reimbursement figure.  The caseload, or the number of cases assigned to an agency, is generated by the number of arrests and case filings. It is the primary cost driver for the provision of defender services.  Each defender agency contract is structured to identify the number of case credits anticipated to be performed in each assigned case area by each contractor.  The payment model places cases into general categories like misdemeanors and felonies; the awarding of case credits is based on breakdown by case type.  However, each individual case is different. 

Why a Case Weighting Study?
The defender agency contractors have argued that defender caseload has become burdensome due to the removal of less labor intensive cases through revised filing standards and an expedited calendar begun in 2009.  The effect of these changes is that several thousand of the least complex defender cases were removed from the felony caseload, leaving fewer but more complicated, time consuming cases in the felony caseload.  
The Council called for an analysis and recommendations to address the more complex cases remaining in the defender caseload and a study was undertaken to determine if “weighting” cases by felony type is a viable approach for the county to consider. Ordinance 16542 included a proviso calling for a consultant review of the county’s public defense payment model and for recommendations regarding “whether the county should move to a case weighting methodology in paying for public defense services”.  
The proviso required the study to include the following specific elements:

A. A review of the current public defense caseload;

B. A review of caseloads at comparable jurisdictions throughout the country;

C. A discussion of key differences or similarities between the complexities of caseloads faced by felony attorneys in King County and other jurisdictions throughout the country;

D. A review of the advantages and disadvantages of a methodology change to a case-weighting methodology for how the county pays for public defense services;

E. A recommendation as to whether the county would be well-advised to switch to a case-weighting methodology; and

F. If a change to a case-weighting methodology is recommended, the consultant shall provide a recommended methodology for doing so.

The Spangenberg Project was engaged to conduct the Case Weighting Study (CWS).  A Case Weighting Steering Committee, comprised of criminal justice system stakeholders, was established to work with TSP to review OPD operations and possible target dates for system changes.  Upon completion of the TSP consultant’s work, the Steering Committee agreed that the consultant’s study met the requirements of the proviso.  

What is Case Weighting?

A case weighting payment structure assigns value or weighting to cases within a particular case type.  The unit of measurement used to determine the projected workload and resulting standard for each type of case is attorney-time-per-disposition – similar to private law practice time keeping for “billable time”.  A case weighting methodology determines such billable time through detailed time records kept by attorneys over a given period of time.  

Case weighting studies determine the average amount of time the average attorney takes to complete an average case within a case-type, from assignment through disposition and any post-disposition work.  Once the time is determined, the total annual caseload of an office is compared to the upcoming year’s anticipated volume of cases to generate the projected cost for services.  

Consultant Conclusions and Recommendations
TSP stressed that King County public defenders provide effective representation and have done so despite changes in filing practices, increasing case complexity, inadequate staff support, and communication issues.  TSP noted that King County takes pride in its historical commitment to public defense; that defenders strive to provide the highest level of representation; and that King County has been seen as among the finest in the nation for the provision of public defense services.  

Although King County strives for a level of excellence, the consultant ultimately concluded that King County would be better served by changing its present case credit payment calculation system to a model based on attorney workload.  TSP concluded that the county’s case credit system is complicated and confusing, needing a simpler model based on attorney hours.  TSP also concluded that public defenders are working an average of 20 percent beyond a typical 40 hour work week.  

The consultant made four major recommendations in the case weighting study:

1. A new payment model based on the case-weighting study is recommended.

2. Defender agency contracts should be simplified.

3. Challenges to the provision of defender services in the King County system need to be addressed by:

a. Increasing the number of support staff within OPD and the agencies,

b. Establishing greater transparency and communication,

c. Developing a centralized repository for case management system information,

d. Promoting collaboration between the public defense bar, the Prosecuting Attorney’s Office (PAO), the courts, and the corrections facilities.

4. Future changes in the law or further changes in prosecutorial policies may require a reevaluation of workload standards.

Executive's Implementation Plan for the Recommendations
In August of 2010, the LJHHS Committee was briefed on the Executive's implementation plan for the TSP recommendations.  The implementation plan staff report is included as Attachment 3.  That plan outlined immediate, near term, and long term steps to address the TSP recommendations.  According to the implementation plan, the outlined steps could effect meaningful improvement in the public defense contract system and support the proposed Countywide Strategic Plan.  However, the county’s budget realities could affect the ability to fully implement the consultant recommendations.  
The Executive’s response noted that:  

“The study comes at a time when the county is grappling with serious financial constraints that, unfortunately, hamper the county’s ability to implement all of the consultant’s recommendations.  Nonetheless, there are several elements of the recommendations that can be implemented with little or no cost.  For example, the report identifies a series of issues related to how the county’s criminal justice system operates and how OPD interacts with the defense contractors.  Finding efficiencies within the criminal justice system and between OPD and the contract agencies has the potential to relieve some of the pressure public defenders report feeling as a result of the 2008 Filing and Dispositions Standards changes that led to the reduction in the number of relatively simple cases in the felony mix.  Those recommendations that carry a fiscal impact will have to be fully explored and evaluated within the context of the county’s fiscal challenge.”

While these fiscal constraints have not changed significantly, in August 2010 the Executive began an analysis of the costs associated with implementing the TSP recommendations.  The Council included a proviso in the 2011 adopted budget, Ordinance 16984, which requested a cost analysis and explanation of the costs by January 31, 2011.  The proviso is duplicated below:

"Of this appropriation, $100,000 shall not be expended or encumbered until the office of performance, strategy and budget, in collaboration with the office of the public defender, conducts an analysis and explanation of that analysis of the costs to implement The Spangenberg Project consultant report entitled King County, Washington Public Defender Case-Weighting Study Final Report, dated April 30, 2010.
The executive shall file the analysis and explanation required to be submitted by this proviso by January 31, 2011, in the form of a paper original and an electronic copy with the clerk of the council, who shall retain the original and provide an electronic copy to all councilmembers, the council chief of staff and the lead staffs for the budget and fiscal management committee and the law, justice, health and human services committee or their successors.  Upon receipt, the clerk shall provide a proof of receipt to the director of the office of performance, strategy and budget."
This report was prepared, as directed, and was received on time.  The report notes that the estimates are preliminary and should the county decide to move ahead with implementation of the recommendations in the TSP report, extensive further analysis would be needed.  
ANALYSIS

The cost estimate report identifies four TSP recommendations that have associated implementation costs:
1. Replace the credit-based OPD payment model with the TSP described model estimated at $11.3 million
2. Increase support staff ratios for clerical and paralegal staffing, estimated to total $2.7 million for additional 0.1 FTE clerical and 0.1 FTE paralegal support per attorney
3. Increase OPD staff at a cost of $70,000 to $90,000 per FTE
4. Business Case development estimated at $122,000 for a new information technology (IT) system.  (Costs associated with a new IT system are unknown, although a business case could result in cost range development.)  
Replacing the current credit model with the TSP model
Changing to the TSP model for provision of defense services is estimated to cost $11.3 million – a 34 percent increase above the 2011 adopted budget amount for contract services.  The Executive’s report states that this is a preliminary estimate because the TSP report did not include all the details needed for full implementation of the system.  
As noted in the summary section and in the Executive's implementation plan, the county’s ability to fully implement the consultant recommendations comes at a time when serious fiscal constraints in the General Fund hamper the ability to implement all the recommendations.  The adopted 2011General Fund financial plan includes a $20 million deficit in 2012 and 2013.  The 2011 budget deliberations highlighted that a three percent reduction in General Fund budgets would likely be anticipated for the 2012 budget.  
The consultant's study proposes that the unit of measurement to determine projected workload and the resulting standard for each type of case should be an average attorney-time-per-disposition, referred to as work units in the report.  To calculate a contractor's payment, the number of work units associated with a contractor's dispositions would be multiplied by the current fully loaded cost of one hour of attorney time, assuming a 40 work week per FTE attorney, less vacations, holidays and sick leave.  Consequently, TSP assumes that each attorney is available for 1792 hours of work per year.   

The cost estimate analysis uses the current "credit" payment model to calculate the cost of one "fully loaded" attorney hour (including staffing, rent, salary, etc.).  The hourly rate times the case weighting study (CWS) number of work units equals the cost per case.  Then, this cost per case times the projected number of cases determines the estimated annual cost to provide for each type of case.  

The report notes that the cost analysis was challenging because the case types used by TSP do not match the components in the credit system, so a simple crosswalk was not possible.  OPD staff, using their professional judgment, assigned an appropriate number of work units, which are footnoted clearly in the estimate worksheet.  Significant cost increases are generated for both felonies and misdemeanors using this approach.  This is because under the current "credit" model sometimes a credit equals a case, but in other cases, a case could be worth multiple credits – such as homicides, sex crimes, or major felonies.  
The table below shows the estimated costs associated with service provision areas for the current model and the CWS model:
Table 1:  Summary of Estimated Costs
	Case Type
	2011 projected model cost
	2011 CWS projected
	Difference
	Percent Difference

	Felony cases
	15,349,706
	20,456,905
	5,107,199
	33%

	Misdemeanors
	4,218,237
	7,138,060
	2,919,823
	69%

	Expedited cases
	824,056
	644,800
	(179,256)
	(22%)

	Juvenile Offender
	3,487,458
	4,678,520
	1,191,062
	34%

	Dependency
	4,597,409
	4,534,308
	(63,101)
	(1%)

	BECCA
	678,173
	676,544
	(1,629)
	(0.24%)

	Other
	2,525,664
	4,878,433
	2,352,769
	93%

	Specialty Courts
	1,565,563
	1,565,563
	0
	n/a

	TOTAL
	33,246,266
	44,573,133
	11,326,866
	34%


The report shows that expedited, dependency, and BECCA cases vary only slightly between the two approaches.  Further, TSP did not provide work units for specialty courts, resulting in no change.  
The overall cost increases are associated with changes in three areas:

1. Contempt of Court Cases – The 2011 adopted OPD budget changed the process for handling family support contempt of court (COC) cases from a credit based case assignment system to a calendar representation based system, saving an estimated $1.5 million in 2011 over the costs for this service in 2010.  The TSP recommendations do not consider this change in service provision.  As a result, $1.6 million or 4% of the cost increase is related to calculating payments for contempt of court (COC) cases (included in the other category) using the method current at the time the STP study was completed in 2010 instead of the calendar attorney system implemented in 2011.  The overall comparison for the estimated costs could be reduced by this $1.6 million to $9.7 million.  
2. Felony Cases – These case costs increase by $5.1 million. The costs are associated with attorney representation hours for a case followed from the beginning of a case to the end, or through case disposition.  In the current system, a case equals a credit, but in other instances such as major felony cases, homicides, or sex crimes, a case is worth multiple credits.  When these credits are "translated" to account for the new workload standard proposed by TSP, the costs increase significantly.  (Complex aggravated murder cases remain the same, as TSP did not provide a work unit and recommended the model assignment of 2.00 full time attorneys.)  Under TSP’s case weighting system, the cost of homicide cases would increase by 94%, felony A or B Sex by 179%, felony A Other by 247%, and felony B Other by 105%.
3. Misdemeanor Cases – Cases of this type also increase costs by $2.9 million in the analysis.  The largest increases occurred for gross misdemeanor by 185%, DUI by 161%, and domestic violence cases by 80%.  
Additional Possible Areas of Increase

The report further identifies three other possible areas of increased costs for defense services that are not included in the $11.3 million estimate:

· $2.7 million – Increase Support Staff Ratios for Defense Contractors
TSP recommended increased staffing for support staff for contractors.  It should be noted that although King County can use a standardized staffing ratio for budget and payment purposes, the county cannot require the contract agencies to hire staff at that ratio level.  Currently, the OPD payment model assumes FTE levels of 0.1 attorney supervisor, 0.2 for clerical support, and 0.5 for paraprofessional per attorney FTE.  The report states that every additional 0.1 FTE of clerical support per attorney would add funding for 20 FTEs and increase the overall cost by an additional $1.1 million.  Every additional 0.1 FTE paraprofessional support per attorney would add funding for 20 FTEs and increase the overall cost by $1.6 million.  Although the TSP report does not recommend a specific staffing level, the $2.7 million cited above represents an increase of 0.1 FTE clerical and 0.1 FTE paraprofessional support per attorney FTE.
· $70,000 to $90,000 per FTE – Increase OPD Staff 
Because OPD's own work processes and assignments would need to be modified to accommodate the recommended TSP changes in how cases are assigned at the arraignment calendar, TSP recommended increased staffing for OPD.  TSP did not specify a level of staffing; however, staff would cost approximately $70,000 to $90,000 per FTE, depending upon benefit levels, job classification, and experience.
· $122,000 for Business Case to Develop a New IT System
TSP also called for the development and implementation of a uniform, inter-connected public defense data management system.  IT development is an ongoing issue within the county's criminal justice system.  As has been highlighted in previous reports to this committee regarding pretrial risk assessment tools, the Department of Adult and Juvenile Detention is using data systems that are 15 to 30 years old and that cannot produce the type of reporting detail that policymakers may wish to see.  
The costs for a defense management system are unknown; however, OIRM has estimated that $122,000 would be the cost to develop a business case for an updated system for both OPD and contractors to accommodate the new case types and reporting needs. 
Areas Identified for Further Analysis

According to the report, a new system of case weighting would necessitate changes in management practices and contracts across the criminal justice system.  It is possible that some of these changes may have a budgetary impact.  
1. Calendar Attorneys – TSP considered calendar attorney workload as part of the work unit calculation for the underlying case.  This means that arraignments, first appearances, and similar hearings currently staffed by calendar attorneys are included as work units for case types.  They are separately budgeted or contracted.  Contracts would need to be modified to reflect the inclusion of appearance by counsel at these hearings as part of the underlying case, resulting in changes for defense contractor practices to ensure staffing at the hearings.
2. Specialty Courts – TSP did not provide workload standards or work units for Adult Drug Court, Juvenile Drug Court, or Mental Health Court.  The report assumes that the county would continue the current practice of staffing and budgeting for these specialty courts.
3. Probation Violations – TSP includes probation violations in the work units for underlying cases.  This means that payment for the initial assignment of a new case would include all post-disposition or post-sentencing hearings.  No new payment would occur for these violations and agency contracts would need to be amended and practices changes.  
4. Withdrawal and Substitution – TSP assumed contractors would not receive payment for cases assigned due to substitution as they do currently because the costs of substitutions would average out among agencies.  The report notes that this change (which was used in the estimate) may be in conflict with the Washington Rules of Professional Conduct, RPC 1.8(m)(1)(i) and RPC 1.8(m)(2)
.  This approach would be a change from the current contract, payment and budgeting models and will require further investigation and analysis.
5. Persistent Offender Cases – TSP includes persistent offender cases in the work unit calculation for cases by type (felony A or B).  Under this system, there would be no extraordinary credits for beyond the increase case weight in those categories.  The current contracts compensate these cases as one felony case credit for every 12.1 hours or attorney time, which can include multiple attorneys on a case.  This is different than all other felony case compensation pursuant to the interim case weighting methodology establish by Council proviso in the 2009 and 2010 budgets.  (This methodology is included in the OPD base for 2011.)
6. Case Types Without Sufficient Data – For some case types, TSP gathered insufficient data to determine the number of work units for aggravated murder, felony and misdemeanor calendar cases, and specialty courts.  All stakeholders will need to discuss and agree upon a methodology to account for these services.  
7. Dependency Reviews – There is a difference in the nature of dependency hearing included in the TSP methodology when compared to the hearings currently counted as dependency review.  (TSP counted a more limited number and type of hearing.)  If the CWS is implemented, training would be required for OPD staff and contractors to ensure that cases are properly identified and reported.
8. OPD Data Management System – The data management system currently used by OPD would need to be modified to accommodate the TSP methodology until such time that a global criminal justice information management system is developed in King County – as recommended by TSP.  The costs associated with a new system have not been factored into the estimate report.
9. Assigned Counsel – Private assigned counsel also handle county public defense work when conflicts of interest arise.  TSP focused primarily upon workload and quality of service.  Attention will also need to be paid to applying the TSP methodology to assigned counsel members.  It is likely that additional costs will be identified that are related to this OPD requirement.  
CONCLUSION
The estimated costs to implement a case weighting payment system for public defender contracts– as recommended by TSP – would place even greater pressure on the constrained General Fund.  The current state of the General fund requires a measured approach for its expenditures.  
The report further highlights that more in-depth analysis is needed to fully understand the impacts and to estimate the total costs upon the criminal justice system of changing to case weighting for payment of defender contracts.  
ATTACHMENTS

1. RPT 2011-0019, Implementation Costs for the Case Weighting System Recommended by The Spangenberg Project January 31, 2011--Ordinance 16984.
2. Transmittal letter, dated January 31, 2011
3. 2010-B0157staff report on the Executive's Implementation Plan for the Spangenberg CWS Report
� In July 2005, the Council adopted Motion 12160 that refined a financial payment model and specifically defined the components contained within the model.  This payment model went into effect in 2006 and is required to be reviewed every three years.  The first update occurred in 2009 and was approved by the Council in Motion 13004.  OPD expects to begin updating the model for 2012 this spring. 


� RPC 1.8(m) A lawyer shall not: (1) make or participate in making an agreement with a governmental entity for the delivery of indigent defense services if the terms of the agreement obligate the contracting lawyer or law firm: (i) to bear the cost of providing conflict counsel; or (ii) to bear the cost of providing investigation or expert services, unless a fair and reasonable amount for such costs is specifically designated in the agreement in a manner that does not adversely affect the income or compensation allocated to the lawyer, law firm, or law firm personnel; or (2) knowingly accept compensation for the delivery of indigent defense services from a lawyer who has entered into a current agreement in violation of paragraph (m)(1).
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