[image: KClogo_v_b_m2]

Metropolitan King County Council
Regional Policy Committee



STAFF REPORT
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SUBJECT

Proposed Ordinance 2023-0279 would authorize the Executive to execute an interlocal agreement with the City of Seattle concerning the disposal of residual waste from Materials Recovery Facilities located in the city of Seattle. 

SUMMARY

Comingled recyclable materials collected in the County's regional solid waste system are taken to private Materials Recovery Facilities ("recycling facilities") for sorting and processing. Despite the sophisticated technologies and physical labor employed to enable sorting, a residual volume of material remains post-processing that must be disposed. The County's fee to dispose of materials in 2023 is $168.68 per ton at facilities with scales.

According to the transmittal letter, there has been disagreement between the City of Seattle and King County about which solid waste system – the County's or the City's – has authority over the residual, non-recyclable material coming out of the two recycling facilities located in Seattle that receive recyclables from the King County service area. In December 2021, the City of Seattle filed suit against the County in King County Superior Court to obtain a declaratory judgement seeking the court's determination of which party's interpretation of authority was correct. Executive staff indicate that both King County and Seattle continued to meet to discuss potential resolution of this disagreement and these discussions culminated in an interlocal agreement on the disposal of the residual material in question. 

Proposed Ordinance 2023-0279 would authorize the Executive to execute the negotiated interlocal agreement with the City of Seattle. The interlocal agreement would require Seattle to pay the County $30 per ton on the portion of the residuals that originated from recyclables collected in the County's service area. Under the proposed agreement, these residuals would be disposed in Seattle's solid waste system and not at the Cedar Hills landfill. The proposed agreement is in effect indefinitely unless terminated by either party under the agreement terms and conditions. The fiscal note estimates that the County would receive nearly $1.3 million in the 2023-2024 biennium if the interlocal agreement is adopted by both Councils this year. 

The proposed ordinance was designated a mandatory dual referral to the Regional Policy Committee and the Transportation, Economy, and Environment Committee. 

Amendment 1 to the proposed ordinance would replace the transmitted interlocal agreement with a revised interlocal agreement dated October 2023 that was jointly developed with King County and Seattle staff to address issues identified by Council legal counsel. 

BACKGROUND

Recycling in the King County Solid Waste System. The King County regional solid waste system primarily uses a comingled recycling approach, meaning that residents do not sort their recyclables into separate bins by material type (e.g., plastics, metals, paper) and instead all recyclable materials "comingle" in a single collection bin. 

Comingled recyclable materials collected in the King County solid waste service area[footnoteRef:1] are taken to one of four private Materials Recovery Facilities (referred to in the staff report as "recycling facilities") where they are sorted by specific material (e.g., glass) and processed to meet the specifications of the manufacturers, end users, or markets. Two of these recycling facilities are in located within the city of Seattle, which is not within the County's service area as Seattle has its own solid waste system.  [1:  The King County solid waste service area comprises the unincorporated areas and the cities with an interlocal agreement for solid waste services with the County.] 


Despite the sophisticated technologies and physical labor employed to enable sorting, a residual volume of material remains post-sorting that cannot be recycled and must then be disposed. These non-recyclable residuals may include contaminated materials (e.g., food soiled paper) or may be non-recyclable material that was inappropriately placed in the recyclables bin (e.g., diapers). The County's fee to dispose of materials in 2023 is $168.68 per ton at facilities with scales. 

Authority Over Residuals. In recent years, there has been disagreement between the City of Seattle and King County about which solid waste system – the County's or the City's – has authority over the residual materials collected from the County's service area but sorted at the two recycling facilities located in Seattle. According to the transmittal letter, King County's position has been that it has the authority to direct the final disposal of the residuals from recycled materials collected within its solid waste jurisdiction, while the City of Seattle's position has been that it has the authority to direct the final disposal of the residuals from recycled materials sorted at recycling facilities within its jurisdiction. 

In December 2021, the City of Seattle filed suit against the County in King County Superior Court to obtain a declaratory judgement seeking the court's determination of which party's interpretation of authority was correct.[footnoteRef:2]  [2:  Case #21-2-16144-4 SEA] 


Executive staff indicate that both King County and Seattle continued to meet to discuss potential resolution of this disagreement and these discussions culminated in an interlocal agreement on the disposal of the residual material in question. 
ANALYSIS

Proposed Ordinance 2023-0279 would authorize the Executive to execute the interlocal agreement that was negotiated with the City of Seattle concerning the disposal of residual material from recycling facilities in Seattle that sort recyclables collected in the County's service area. 

As noted above, Executive staff indicate that the interlocal agreement proposed by the ordinance, and which is Attachment A, is the compromise reached by both King County and the City of Seattle. The transmittal letter notes that the agreement "will benefit both parties and their ratepayers" and also enable preservation of space at the Cedar Hills landfill. 

The proposed ordinance was designated a mandatory dual referral under the King County Charter Section 270.30 and K.C.C. 1.24.065, first to the Regional Policy Committee and then to the Transportation, Economy, and Environment Committee. 

Interlocal Agreement Terms. The interlocal agreement would require Seattle to pay the County $30 per ton on the portion of the residuals that originate from recyclables collected in the County's service area and are processed at recycling facilities in Seattle. Under the proposed agreement, these residuals would be disposed in Seattle's solid waste system and not at the Cedar Hills landfill. 

Figure 1 below highlights the key terms of the proposed interlocal agreement. 

Figure 1. Key Terms of Proposed Agreement with Seattle

	No.
	
	Term

	1
	
	Commencement Date:  30 days after the proposed agreement is approved by both the Seattle City Council and the King County Council

	2
	
	Duration:  The proposed agreement shall remain in effect indefinitely unless terminated in accordance with the agreement's terms and conditions.

	3
	
	Termination:  Either party may terminate the agreement with written notification no less than 180 days in advance of the termination date.

	4
	
	City Payments to County:  The City is to pay a "Program Support Payment" of $30.00 per ton to the County for residuals remaining following the sorting of materials collected within the County's solid waste jurisdiction in quarterly payments. Beginning April 1, 2024, and annually thereafter, the per-ton payment will be increased by the same percentage as the City's Council-adopted increase in its railyard rate for disposal of residuals. The Program Support Payment for any year will not be reduced below $30 per ton regardless of the railroad rate. Payments to the County would not begin until after the effective date of the agreement.

	5
	
	Disposal of Residuals: The County agrees that the City will be responsible with directing the residuals from recyclable materials collected from the County's solid waste jurisdiction that are sorted at recycling facilities within the City to the City's disposal system. The County will direct any entity that sorts County-generated recyclable materials within the City to follow the City's directions regarding disposal. 

	6
	
	Data Obligations of the City: On a quarterly basis, the City will track "the tons of Recyclable Materials delivered to MRFs located within the City from within the County's Solid Waste Jurisdiction and from services with the City," as well as "the total Residuals sorted at MRFs within the City."

The Parties may also work on a joint reporting and tracking form to gather this information from the respective MRFs and satisfy the City's and County's obligations to track the Residuals.

	7
	
	Data Obligations of the County:  The County will "track the Recyclable Materials from the County's Solid Waste Jurisdiction delivered to MRFs located within the City, and related residuals."

	8
	
	Miscellaneous:  The proposed agreement states that it does not apply to Construction & Demolition (C&D) waste.



Fiscal Impacts. The fiscal note assumes that approximately 20,000 tons of residuals attributable to the County service area would be disposed in the City's disposal system annually and estimates that the County would receive nearly $1.3 million in the 2023-2024 biennium if the interlocal agreement is adopted by both Councils this year. Under the interlocal agreement, payments would not begin until the agreement is effective, which would occur 30 days after adoption of the agreement by both the Seattle and County Councils.

As noted above, under the agreement the per-ton payment to the County would be increased by the same percentage as the City's Council-adopted increase in its railyard rate. While not yet adopted by the City Council, Seattle Public Utilities has proposed railyard rate increases of 2.6% for April 2024 and April 2025, which would correspond to a $30.78 per ton payment to the County in 2024 and $31.58 per ton in 2025.

No new expenditures are expected resulting from the agreement according to the fiscal note. 

AMENDMENT

Amendment 1 would replace the transmitted interlocal agreement with a revised interlocal agreement that is dated October 2023 ("revised interlocal agreement"). The revised interlocal agreement was jointly developed with staff from King County (Solid Waste Division; Prosecuting Attorney's Office; Council policy staff and legal counsel) and Seattle (Seattle Public Utilities; Seattle City Attorney's Office) in response to legal issues in the transmitted interlocal agreement identified by Council legal counsel. 

In addition to making technical changes (e.g., grammar corrections) and changes related to consistency and clarity of defined terms, the revised interlocal agreement incorporates some of the consideration missing from the transmitted version of the agreement: 

· Memorialize the parties' agreement regarding how the residual tonnage from the County's solid waste system would be determined, which was missing from the transmitted interlocal agreement. 
· Include as a condition of the interlocal agreement that Seattle would dismiss the related lawsuit upon adoption of the interlocal agreement. According to the transmittal letter, it was presumed by Executive staff that this would occur, but it was not an explicit requirement in the transmitted interlocal agreement. 

Adoption of Amendment 1 would address the issues identified by Council legal counsel. 

Seattle staff accepted the changes proposed by the revised interlocal agreement.  While the Seattle City Council acted earlier this year[footnoteRef:3] on the executive's transmitted version of the ILA, Seattle staff indicate they will request that the city council take up the revised ILA if Amendment 1 is adopted, since they agree with the revisions made to the original agreement.   [3:  Seattle Ordinance 126796] 


INVITED

· Pat McLaughlin, Director, Solid Waste Division
· John Walsh, Strategy, Communications & Performance Section Manager, Solid Waste Division

ATTACHMENTS:

1. Proposed Ordinance 2023-0279 (and its attachments)
2. Amendment 1 (with attachment)
3. Transmittal Letter
4. Fiscal Note
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