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COMMITTEE ACTION

	
Proposed Substitute Motion 2018-0458.2, which would request the Executive to complete a report regarding fish passage barriers, passed out of committee on February 19, 2019, with a “Do Pass” recommendation. The Motion was amended in committee with Amendment 2 to add an initial report due by October 31, 2019 and to extend due date of the full report to December 31, 2020.





SUBJECT

Proposed Motion 2018-0458 would request the Executive complete a report regarding fish passage barriers for King County owned facilities.

SUMMARY

Human-made culverts, bridges, and dams can alter fish habitat and pose barriers to fish migration, resulting in declining fish populations. Proposed Motion 2018-0458 requests the Executive to develop and transmit a fish passage barrier compliance and evaluation report by July 31, 2019. 

Key elements of the compliance and evaluation report include: 
· Inventory and characterize facilities by size, age, location, and blockage status
· Identify countywide plans, policies, standards, and regulations that adversely affect salmon habitat and restoration efforts
· Provide a summary and timeline of past and current practices and actions to address fish passage barriers
· Prepare a work plan that outlines and prioritizes steps and actions to address facilities posing blockages to fish passage in light of Washington v. United States
· Create a timeline and estimate cost projection to remedy fish passage barriers consistent with the scope of actions taken by Washington State
· Provide a financial analysis on estimated costs to remedy fish passage barriers
· Identifies partnership opportunities with other jurisdictions and tribal agencies
· Assess any necessary organizational changes to prioritize and expeditiously complete the work plan required by the motion.

BACKGROUND 

Salmon and Fish Passage Barriers
Salmon populations[footnoteRef:1] in the Puget Sound have declined in the past 100 years, with several populations known or presumed to be extinct.[footnoteRef:2] Habitat loss, including fish passage barriers, have been identified as a major contributor to declining populations in western Washington.[footnoteRef:3] Fish passage barriers are any physical impediment that prohibit fish and other aquatic species from moving within their aquatic ecosystem. Fish and other aquatic species rely on the connection of waterways in order to migrate, spawn, and feed. Anadromous (migratory) fish species, including local salmon and trout species, rely on waterways between fresh and salt water to complete the spawning and rearing stages of their lifecycle.  [1:  There are seven species of Puget Sound Salmonids: Chinook, coho, chum, sockeye, and pink salmon and steelhead and cutthroat trout]  [2:  Puget Sound Salmon Recovery Plan, pages 6-8. Extinct populations include Chinook and chum salmon populations in the Puget Sound.]  [3:  State of Salmon in Watersheds 2018, https://stateofsalmon.wa.gov/puget-sound/regional-overview/] 


In this region, anadromous fish migrate from freshwater spawning areas to the Puget Sound through streams and rivers. Urbanization and development has impacted and altered fish habitat, particularly with stream crossings under roads and developments. These crossings include culverts, bridges, and pipes, and can pose as fish passage barriers where they restrict the movement of anadromous fish populations. Washington State Department of Ecology (DOE) estimates that there are approximately 30,000 fish passage barriers in Washington State.[footnoteRef:4] In King County, there is an estimated 1,000-1,500[footnoteRef:5] fish passage barriers in the unincorporated area. Fish passage barriers can pose partial or full blockages and disrupt fish populations by altering habitat through changes in water quality, water velocity, water surface drops, or waterway depths.  [4:  https://wdfw.wa.gov/conservation/habitat/fish_passage/overview.html]  [5:  Data on fish passage barriers will be generated from the Council-approved fish passage inventory assessment work to begin in 2019. This estimate is based on survey data of the proportion of fish passages that are barriers across the state and known stream crossings in King County.   ] 


Restoration Planning Efforts
Substantial attention and effort has been made to the restoration and recovery of salmon populations in the Puget Sound, with significant interest in threatened or endangered Chinook salmon and Puget Sound orcas. On a local level, watershed planning and salmon recovery is accomplished through Water Resources Inventory Areas (WRIAs). Three WRIAs are located in King County (WRIAs 7, 8, and 9) and each have adopted basin protection, salmon recovery, and work plans specific to each WRIA. 

Local jurisdictions are required to adopt critical area regulations within their zoning codes to protect unique and fragile habitat, including streams and fish and wildlife habitat areas. As part of the 2015 comprehensive plan update, jurisdictions in King County were required to review and update their critical areas ordinances as part of the state-mandated update.[footnoteRef:6] Critical area ordinances, implementing best available science, are intended to protect streams and wildlife habitat through limited land uses, development standards, mitigation requirements and long-term monitoring. [6:  RCW 36.70A.130] 


Treaty-Based Obligations
Salmon runs are protected under a treaty-based right for Northwest Native American tribes through a series of treaties in 1854 and 1855 ("Stevens Treaties"). With the Stevens Treaties, tribes ceded large areas of land to the United States in exchange for monetary payments, tribal reservation land, and guarantees of off-reservation fishing rights. The ‘fishing clause’ guaranteed the tribes "the right of taking fish, at usual and accustomed grounds and stations…in common with all citizens of the Territory…” In a series of decisions between 1968 and 1973, the courts upheld the state regulation of fisheries for the purpose of conservation so long as there was “fair apportionment” of fish between tribes and non-tribal entities.

In 1974, Federal District Court Judge Boldt clarified the meaning of “fair apportionment” and the “right to take fish.” The "Boldt Decision" also divided the catch between tribal and non-tribal fishermen and established the tribes as co-managers of salmon with the State of Washington. In 2001, twenty-one tribes joined by the United States asked the US District Court to find that Washington State had a treaty-based duty to preserve fish runs and habitat at off-reservation fishing sites. Specifically, that Washington State could not diminish the number of fish at fishing sites by erecting highway culverts that impeded salmon passage. 

Responsibility of Washington State Agencies
In 2013, the District Court issued a permanent injunction ordering the state to remediate the fish passage-blocking culverts as a treaty-based duty to protect the salmon and provide tribes with a means of continuing subsistence.[footnoteRef:7] The injunction required the State, including the Department of Transportation (WSDOT), Department of Natural Resources, Department of Fish and Wildlife, and Parks and Recreation Commission, to significantly increase its efforts to remove and replace the State-owned culverts that have the greatest adverse impact on the fish habitat by 2030. [7:  Congressional Research Service. (2018). Extent of Habitat Protection Required for Indian Treaty Fishing Sites: Washington v. United States. ] 


In 2017, the Ninth Circuit Court of Appeals upheld the District Court’s decision with respect to the breadth of the injunction and interpretation of treaty clauses.[footnoteRef:8] The court ruled that the State was obligated under the Stevens Treaties to ensure that there were enough fish available for the tribes to make a “moderate living.” In June 2018, the US Supreme Court affirmed per curiam the decision of the Ninth Circuit Court of Appeals in Washington v. United States. [8:  United States v. Washington. Twenty-one Washington tribes and the United States joined in the case.] 


The 2013 federal injunction required the state to significantly increase the effort for removing state-owned culverts that block habitat for salmon and steelhead by 2030. The injunction requires fish passage be achieved (in order of preference) by: 1) avoiding the necessity for the roadway to cross the stream, 2) using a full span bridge, or 3) using a “stream simulation” methodology.[footnoteRef:9]  As of June 2018, WSDOT reported 1,567 water crossings relevant to the culvert injunction, which includes 992 barriers.[footnoteRef:10] The estimated cost of complying with the injunction by 2030 is estimated at $3.6 billion. [9:  https://www.wsdot.wa.gov/Projects/FishPassage/CulvertsAsBarriers.htm]  [10:  https://www.wsdot.wa.gov/sites/default/files/2018/08/09/Env-StrRest-FishPassageAnnualReport.pdf] 


ANALYSIS
Proposed Motion 2018-0458 requests the Executive to complete and transmit an evaluation report regarding fish passage barriers for King County owned facilities. This report would be completed by July 31, 2019. 

The motion specifies that the evaluation report would accomplish eight tasks:
1) Inventory and characterize facilities by size, age, location, and blockage status
2) Identify countywide plans, policies, standards, and regulations that adversely affect salmon habitat and restoration efforts
3) Provide a summary and timeline of past and current practices and actions to address fish passage barriers
4) Prepare a work plan that outlines and prioritizes steps and actions to address facilities posing blockages to fish passage in light of Washington v. United States
5) Create a timeline and estimate cost projection to remedy fish passage barriers consistent with the scope of actions taken by Washington State
6) Provide a financial analysis on estimated costs to remedy fish passage barriers
7) Identify partnership opportunities with other jurisdictions and tribal agencies
8) Assess any necessary organizational changes to prioritize and expeditiously complete the work plan required by the motion.

The County has been engaged in longstanding efforts to support watershed-based salmon recovery efforts, particularly in the WRIA programs. There are approximately 3,000 King County-owned culvert or bridge facilities, many of which are road facilities. As part of the 2019-2020 biennial budget, the Executive proposed and the Council approved a $2.1 million appropriation towards fish passage assessment efforts. As part of this appropriation, the Executive will complete an inventory and assessment to identify and prioritize the fish passages in unincorporated King County with the goal of creating a long-term plan with prioritization and sequencing of culvert-related capital projects. This inventory and assessment focuses primarily on necessary data collection and analysis consistent with the Washington Department of Fish and Wildlife's protocols for fish passage assessments. 

It appears that some of the major report elements in the proposed motion will be addressed through the Executive's inventory and assessment work, particularly with cataloging fish passage barriers under county-owned facilities, prioritizing barriers for removal, and coordination with partner agencies. Water and Land Resources (WLRD) staff have stated that the program will initiate coordination with federal, state, and tribal officials to develop a watershed-based approach. Although the development of a work plan, timeline, and financial analysis, as requested in the proposed motion, are closely related to the Executive's inventory and assessment work and may ultimately result from their effort, it is not clear at this time if and which of these other elements would be completed as part of budgeted inventory and assessment work or if additional resources are required.
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