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SUBJECT:  An ordinance relating to the operation and maintenance of the Seattle Streetcar on behalf of the city of Seattle, adopting an agreement between King County and the city of Seattle and consenting to the city of Seattle’s exercise of power reserved to King County in accordance with RCW 35.58.260.
SUMMARY:  Proposed Ordinance 2007-0329 would authorize the executive to approve an interlocal agreement (ILA) with the City of Seattle for the County’s Metro Transit division to operate the City-owned Seattle Streetcar (or South Lake Union Streetcar).  The ILA governs activities from now through the projected date of initial operations through the end of 2014.  This would include seven years and one month of streetcar operations if service begins in December 2007.  The proposed ordinance would also consent to the city’s exercise of powers for the provision of transit service that are reserved to the county under state law.
BACKGROUND:
The Executive transmitted Proposed Ordinance 2007-0329 and the attached ILA to the Council on May 17.  Today’s Committee meeting will include:

· a presentation by City of Seattle staff on the Seattle Streetcar,
· a presentation by County Metro Transit Division staff on the proposal’s impact on Metro Transit operations, and

· Council staff initial discussion of next steps.
Legal review, analysis of revenue and cost assumptions, and evaluation of issues remain to be carried out.  The staff report includes the following sections:

1. Summary of Operating Proposal

2. Outline of the City’s development of the Streetcar proposal; 

3. Section by section outline of the Agreement;
4. Initial assessment of policy issues; and

5. Next steps.

1.  SUMMARY OF OPERATING PROPOSAL

The ILA contemplates three operational phases:

· Startup – the period from now until revenue service begins;

· Phase 1 – from the beginning of Streetcar service (estimated as December 2007) until Link Light Rail begins service (estimated as September 2009), and

· Phase 2 – from the startup of Link Light Rail service until the end of the agreement on December 31, 2014.

During Startup and Phase 1, the City will reimburse Metro Transit for all operating expenses net of farebox revenue.  In Phase 2, the City will reimburse Metro Transit for 25 percent of operating expenses net of farebox revenue.  Metro Transit will pay the remaining 75 percent of these expenses.

When Link Light Rail begins operations, Metro Transit revenue needed to fund 36,000 annual hours of bus service will be freed up because these service hours duplicate Link service.  As the ILA states, the City’s Streetcar planning effort “anticipates the re-allocation of METRO bus service hours from the LINK Light Rail service area to the Seattle Streetcar.”  According to Metro Transit staff, revenues sufficient to fund about 16,800 hours of bus service would be used to pay Metro Transit’s share of the Streetcar operating costs.  In the 2007-2016 period, the West subarea is also expected to pick up almost 100,000 hours of Transit Now bus service, exclusive of any Partnership program service hours.
2.  BACKGROUND – CITY PROJECT

For some years the City of Seattle has promoted economic development in the South Lake Union neighborhood, with the goals of densification; a mix of housing, retail, and commercial development; and support for biotech and high-tech research and manufacturing.  To this end, the City has designated South Lake Union as an urban center.  A June 2004 Seattle Streetcar Network and Feasibility Analysis evaluated the option of a streetcar to enhance mobility options in the area.  Other milestones in the streetcar planning process:
· In August 2004, the City Council directed the Mayor to develop a funding plan for capital and operations/maintenance costs of the Streetcar.

· In April 2005, the Executive and the Mayor signed a Memorandum of Intent (MOI) for negotiation, subject to approval by the County and City councils, of an agreement under which the County’s Metro Transit Division would operate the City-owned streetcar.

· In June 2005, the City Council approved an ordinance to authorize final design of the Streetcar, vehicle purchase, and negotiations with the County for an operating agreement.

· In October 2005, the City Council approved the creation of a Local Improvement District (LID) to pay for about half of the capital costs of the Streetcar.

· The City began construction of the streetcar line in July 2006 and expects to complete construction in late 2007 with the potential for operations and fare-box recovery to begin in December 2007.


The City intends to establish a Streetcar Fund that would receive revenue from sponsorships and the Federal Transit Administration (FTA) and disburse City payments to the County.  According to the City’s Forecast, the Fund would have a negative balance until 2016 or 2018, depending on ridership growth and farebox revenue’s contribution to operations and maintenance costs.

Modern streetcar – since the County’s direct streetcar experience relates to the historic Waterfront Streetcar, it may be helpful to note some characteristics of U.S. modern streetcars such as the Portland Streetcar and Tacoma Link.  Modern streetcars typically operate in mixed traffic in high-density areas.  Tracks are set in the street right-of-way.  Stops are relatively close together to serve neighborhood circulation needs.  In contrast, light and heavy rail systems use entirely dedicated rights-of-way and stops are more spread out so average speeds can be higher.  The SLUSC vehicles will be nearly identical to the Portland Streetcar and Tacoma Link vehicles and will, in fact, be purchased under the same contract from the Czech manufacturer.

3.  O&M AGREEMENT SECTION BY SECTION INITIAL REVIEW

This section of the staff report outlines significant provisions of the ILA:

County Obligations

· Assist with startup activities

· Operate the streetcar in accordance with the service plan

· Comply with local, state, and federal regulatory requirements 

· Develop a streetcar service plan, operations plan and safety plan

City Obligations

· Cooperate in the development of the streetcar service plan

· Review for approval the County’s streetcar operations plan

· Construct or procure all facilities, systems, equipment and vehicles 

· Arrange for the required utility connections and service to streetcar facilities.

· Undertake capital improvements and replacements of streetcar facilities and equipment as necessary, including vehicles 

· Contract for any service not specifically assigned to the County 

· Provide special fare media, if required

· Be responsible of all operations audits 

Ownership and Use of the Seattle Streetcar

The City owns the streetcar facilities and vehicles and retains the right to enter into facility and vehicle sponsorship agreements.  

Startup

· the projected start date for revenue passenger service is December 1, 2007

· the City will select the actual start date for revenue passenger service in consultation with the County within 30 days of execution of the interlocal agreement

Seattle Streetcar Service Plan

· The City will provide a proposed service plan for the coming year that will include headways and hours of operation.  

· If the parties cannot agree on the content of the plan, the dispute resolution process described in the agreement shall be used.  

Operations Plan

The County will develop and present for the City's approval an Operations Plan for regular and special services, emergency operations and staff operating procedures.  

Bus Bridge

When streetcar service is disrupted, the County will provide substitute bus service, subject to vehicle availability, for which the City shall reimburse the County.

Maintenance

· The County will be responsible for maintaining the streetcars. 

· The City and County will agree on the scope, cost, and schedule for heavy repair and major overhauls of streetcars. These are not considered ongoing maintenance and all costs will be borne by the City. 

· The County will be responsible for maintenance electrical system and facilities except that the City will be responsible for maintenance of traffic signals including train-to-wayside communications (TWC) equipment connected to the traffic signal system controls.  

Customer Service, Information, and Marketing

· The County will be responsible for providing, distributing and posting schedules.  

· The County will be responsible for fare media sales. 

· The City and County will coordinate and, at times, work jointly in marketing the Seattle Streetcar service, including special events. 

· The City will prepare station and vehicle signage conforming to existing County sign standards.  
· The County shall be responsible for maintaining communications with the media, including sole responsibility for communicating with the media about incidents or accidents.  

Safety

The County will maintain a System Safety Program Plan but the City will pay costs associated with the triennial WSDOT audit of the safety plan. 

Code of Conduct

The County will enforce its code of conduct on the streetcars and at stations.  

Administration

The County will be solely responsible for managing its streetcar personnel and will handle all payroll, benefits and records.
Start-up Costs 

The City will compensate the County for agreed upon costs during the start-up period.  

Operating and Maintenance Cost

O&M Cost will include:

· direct and indirect costs of staff and the overhead support for that staff, 

· materials and supplies associated with maintaining and operating the system. 

Payment of the O&M costs:

· Phase 1  The City will pay the County 100% of the estimated O&M costs remaining after fare revenue has been subtracted.

· Phase 2  The City will pay the County 25% of the estimated O&M costs remaining after the fare revenue has been subtracted. 

· The Parties intend to amend the operating agreement prior to December 31, 2014 to address operations beyond phase 2.  

Fares    

Fares will be consistent with County fare policies; provided that the County may decide that transfers will not be issued to riders paying cash or the equivalent electronic media.

Operating and Maintenance Cost Payments 

· The County shall submit a completed monthly invoice for services provided during the previous month.  
· Actual costs and fare revenues for the previous year will be determined annually.  The difference between the City’s portion of the actual operating and maintenance costs for the previous year and the sum of the invoices for that year will be credited or billed to the City so that the City’s total payment for the previous year is equal to their actual costs minus fares.

System Expansion and Improvement

The City will retain responsibility for necessary improvements or modifications of vehicles, equipment or facilities required to support agreed to service levels, including track extensions or modifications, additional stations, increased substation capacity, traffic signal modifications and increased car fleet.

Indemnification

· The City shall indemnify the County from claims resulting from: 

· the design of the project;          

· the construction of the project; 
· the design, construction, manufacture or modification of the streetcars, and

· the City’s streetcar maintenance responsibilities. 

· The County shall indemnify the City from claims resulting from the County’s streetcar maintenance responsibilities. 

· Each party shall indemnify the other from loss due to the performance or non-performance of the indemnifying party's obligations. 

· The County assumes no liability for, nor releases the City from liability for, the effect of City ordinances, rules, regulations, policies or procedures.  
· The City agrees to indemnify the County from all claims related to hazardous substances except to the extent caused by the act or omission of County. 

· Should a County employee bring claim against the City arising out of a work related injury related to the Operation and Maintenance of the streetcar, the County agrees to indemnify and defend the City.  

Insurance

· The City shall insure the streetcars, spares, equipment, platforms and the streetcar maintenance facility and shall cause its insurer(s) to waive its rights of subrogation and the City’s rights of recovery against the County.

· The County agrees to maintain, through its self-funded program or an alternative risk of loss financing program, coverage for all of its liability exposures for the duration of this Agreement.

· The County agrees to maintain, through its self-funded program or an alternative risk of loss financing program, coverage for all of its Workers’ Compensation liability exposures for the duration of this Agreement. The cost of including the streetcar activities in its self-funded program shall be included in the calculation of the O&M cost.

Claims Management  

Claims involving injuries and property damage and recovery claims for injuries and damage to streetcar personnel will be paid and handled, including defense of litigation, by the King County Risk Management Program. Workers’ Compensation claims filed by streetcar personnel, who are County employees, will be handled by the County’s self-insured Workers’ Compensation program. 

Dispute Resolution 

The City and the County agree to use their best efforts to resolve any disputes arising under this Agreement using good faith negotiations. Except as otherwise provided in the agreement, the parties agree to use the following dispute escalation process.

· Step One The City's Department of Transportation Major Projects Division Director and the County’s Light Rail Manager shall confer and attempt to resolve the dispute. 

· Step Two In the event the City's Department of Transportation Major Projects Division Director and the County’s Light Rail Manager are unable to resolve the dispute, either party may refer the dispute to the City's Director of Transportation and the County’s Transit General Manager who shall attempt to resolve the dispute.

· Mediation In the event the parties are unable to resolve the dispute, the parties may, by agreement, choose to submit the matter to a non-binding mediator.  The Parties shall share equally in the cost of the mediator.

· Litigation Neither party shall have the right to seek relief in a court of law until these procedural steps are exhausted.

Termination 

Either party may terminate the agreement if the other party substantially fails to fulfill a material obligation or all of its obligations provided that the terminating party gives:

· 30 days prior written notice of intent to terminate; and

· an opportunity for the other party to cure the default.

Either party may terminate the agreement for its convenience provided that the other party will be given:

· 180 days prior notice 

· an opportunity for consultation; and

· provided, however, the County’s ability to perform the work of the agreement beyond the current appropriation year is conditional upon appropriation by the King County Council of sufficient funds to support said work.  Should such an appropriation not be approved, the agreement will terminate automatically at the close of the current appropriation year.  
Effective Date and Term

This Agreement shall take effect upon its signing by both parties and shall expire on December 31, 2014.

4.  INITIAL LIST OF POLICY ISSUES FOR REVIEW

Based on an initial review of Proposed Ordinance 2007-0239, the ILA, and related documents, Council staff expects to evaluate the following policy issues in preparation for the next Committee meeting:
· Revenue and Expenditure Assumptions – the City’s May 2007 Operations and Maintenance Finance Plan includes “slow growth” and “fast growth” ridership assumptions and an estimate of operating expenses.  Staff will compare these figures with Metro Transit’s planning assumptions and report on the potential impact on overall Metro Transit operations.  Especially for Phase 2, when Metro Transit will pay 75 percent of operating expenses net of fare revenue, staff will seek to evaluate the potential impacts of lower-than-expected fare revenue or higher-than-expected operating expenses.

· Service Planning Authority – the ILA gives the City the responsibility for proposing an annual service plan, which could include a proposal to increase service.  If such a proposal required a greater commitment of Metro Transit resources, it might serve to limit the hours of bus service that Metro Transit could provide in the West subarea.  Council staff will evaluate these potential impacts on future service planning.
· Operations and Maintenance Details – the ILA describes in detail the operations and maintenance activities for which the County will be responsible, along with administrative expenses and other overhead costs.  Council staff will provide more background on these details, including risk management and insurance responsibilities. 

· Public Involvement Model – Council staff will review the Streetcar proposal’s relationship to the Metro Transit outreach process.
· Regional Fare Coordination – the region’s transit agencies will implement the “Smart Card” regional fare system during the period when this ILA is in effect.  The Committee may want to find out what options exist for the Streetcars to use Smart Card technology.
· Fares and the Ride Free Area – the ILA states that fares “will be consistent with County fare policies.”  K.C.C. 28.94.015, Rates of Fare for Transit Program, sets a one-zone peak fare of $1.50 and off-peak $1.25 for streetcar service, the same as the bus fare.  Our existing (though suspended) streetcar, the Waterfront Streetcar, is not in the Ride Free Area.  Council staff will provide more information on fare policies.
5.  NEXT STEPS

In preparation for the June 13 Committee meeting, Council staff will begin legal review of the ordinance and ILA and will analyze the policy issues mentioned in this staff report.  The City Council’s Transportation Committee is expected to review the ILA and city ordinance on June 12. 
ATTACHMENTS:
1.
Proposed Ordinance 2007-0329 with attachments
2. Executive’s transmittal letter 
3. Fiscal Note for Proposed Ordinance 2007-0329
ATTENDING:
Kevin Desmond, King County Metro Transit Division



Jim Jacobson, King County Metro Transit Division




Michael Mann, City of Seattle




Ethan Melone, City of Seattle
