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Executive Summary

This report responds to the following proviso in King County’s 2019-20 Biennial Budget Ordinance 18835, Section 19, Proviso P6, and Section 84, Proviso P6:

“P6 PROVIDED FURTHER THAT:
	Of this appropriation, $150,000 shall not be expended or encumbered until the executive transmits a plan to implement the winery, brewery and distillery code updates and, if recommended by the plan, a proposed ordinance that adds appropriation or FTE authority, or both, to effectuate the plan.
	The plan to implement the winery, brewery and distillery code updates shall include, but not be limited to (1) a description of the departments and divisions necessary to implement the code updates in Ordinance XXXXX (Proposed Ordinance 2018-0241); a description of the necessary steps those department and divisions will take to implement the code updates, including but not limited to public outreach and education, technical compliance and permit assistance for businesses; permitting and enforcement activities; and any other necessary implementation activities; (2) a description of the necessary resources to implement the code updates, including additional FTE, temporary term limited positions and consultant resources; appropriation authority for those resources; (3) a description of the activities that a consultant would perform that justifies the requested appropriation, if one is needed; and (4) an estimated timeframe necessary to bring existing winery, brewery or distillery businesses into compliance with the updated code, or come to resolution through the code enforcement process for those businesses that cannot be brought into compliance.
The executive should file the plan to implement the winery, brewery and distillery code updates and a proposed ordinance required by this proviso by February 15, 2019, or within thirty days of Ordinance XXXXX (Proposed Ordinance 2018-0241) being moved out of committee, whichever comes first, in the form of a paper original and an electronic copy with the clerk of the council, who shall retain the original and provide an electronic copy to all councilmembers, the council chief of staff and the lead staff for the planning, rural service and environment committee, or its successor.”

The Department of Local Services (DLS) and the Regional Planning unit in the Office of Performance, Strategy and Budget (PSB) developed a plan with a range of options to implement the winery, brewery and distillery code updates and a companion proposed ordinance that would add appropriation authority to effectuate the least costly implementation in Option C, which the Council can amend should they wish to pursue a different option.
[bookmark: _GoBack]
The plan identified challenges to efficient and timely code enforcement of current code violations and calls for robust outreach to promote compliance with the proposed code and licensing requirements and enforcement follow-up where necessary. The most comprehensive implementation approach in Option A would require adding the following resources: 
· The DLS Permitting Division adding one permanent FTE and one TLT for two years, and appropriation of $486,000 for these positions.
· The DLS Permitting Division adding appropriation authority in the amount of $40,000 to augment the $50,000 already budgeted for a consultant to develop the educational materials and tool kit.
· The PAO adding appropriation authority in the amount of $291,000 for one FTE position. 

The influx of a large number of new cases and the expectation of enhanced enforcement from the proposed code updates would likely negatively impact the processing of all code enforcement cases and the ongoing project of reducing the backlog of older cases.  The additional staff would reduce the impact and would aide in responding to the additional workload of the expected winery, brewery, and distillery cases.

Additionally, contracting with a consultant to help develop the informational toolkit for educating winery, brewery and distillery operators and make first contact with business owners would increase the number of businesses that will comply with the new code without enforcement action and reduce the impact to the code enforcement section.

As existing businesses come into compliance, or new businesses start up, the need for technical assistance for customers seeking permits and licenses would increase, and the necessary resources in the Permitting Division would be funded by the related permit fees.



Code Implementation Plan

During its review of the 2019-2020 Executive Proposed Budget, the King County Council raised concerns about the adequacy of resources needed to implement the proposed winery, brewery and distillery code updates in unincorporated King County in Proposed Ordinance 2018-0241. To address this concern, Council added a proviso to the DLS and PSB budgets stipulating that the Executive:
A. Develop a plan to implement the winery, brewery and distillery code updates; and
B. If recommended by the plan, develop a proposed ordinance that adds appropriation or FTE authority, or both, to effectuate the plan.

The following report describes code implementation options in terms of (1) department/division roles, (2) resource requirements, (3) consultant tasks, and (4) timelines for code compliance or resolution.

1. Department/Division Responsibilities

The implementation of Proposed Ordinance 2018-0241 will require a combined involvement of the following King County agencies:
· Environmental Health Services Division of Public Health –Seattle & King County will be involved in reviewing the wells, septic, handling of waste material, and food handler’s permits.
· Water and Land Resources Division of the Department of Natural Resources and Parks will be involved in monitoring the handling of waste material from the manufacturing process for surface water violations.
· The Department of Local Services, Permitting Division will review and issue the King County business licenses, building permits, and land use permits, as well as research businesses and enforce on violations of the code.
· The Prosecuting Attorney’s Office (PAO) will assist code enforcement by defending Examiner decisions, and potentially additional Superior Court filings, if needed, including requests for injunctions and related motions for recalcitrant violators to be held in contempt of court. The PAO will also likely assist with permit review, Examiner appeals, and, significantly, defend the County in a variety of SEPA and LUPA appeals stemming from permitting processes.   

Steps Required of all Departments/Divisions:

The first stage will be to develop a toolkit to help current and future business owners understand the requirements and process for obtaining a business license to operate a winery, brewery or distillery in unincorporated King County.  This toolkit will include a summary of the winery, brewery and distillery development regulations and information explaining the difference between the levels and requirements for each type of operator; information about health requirements; a list of the steps needed to obtain a King County  business license and which departments to contact; explanation of the grace period and/or timeline for compliance prior to enforcement action; frequently asked questions; and other related informational materials.

In addition to the development of a toolkit to assist business owners, training will be provided to applicable County staff to familiarize them with the new regulations. 

Subsequent Steps Required of the DLS Permitting Division:

Once the toolkit is developed, a website will be developed to make the toolkit available to all interested parties.  Existing businesses will be contacted and provided technical assistance by the Permitting Division, as needed, to demonstrate compliance with the new code or how they meet legal non-conforming status in their application for a King County business license. Permitting fees will contribute to the on-going provision of technical assistance.

Existing businesses that do not comply within the grace period will be referred to code enforcement.  A new case will be opened, or enforcement action continued on existing cases.  A final letter of violation will be sent with compliance dates to start any required permitting processes, demonstrating how they are in compliance, and/or applying for a business license prior to issuance of a Notice and Order.

Assistance from the PAO:

A Notice and Order, which is appealable to the Hearing Examiner, will be issued to any business that has not started the process to bring the business into compliance.  Following any appeal process, civil penalties would be assessed and the case referred to the abatement manager and the PAO to continue enforcement on any business that still fails to comply.  Enforcement would continue by obtaining a court injunction and judgement.  Failure to comply with the court injunction could result in filing for a contempt of court filing, which could result in civil charges.

2. Resource Requirements

Outreach

The educational materials for the toolkit and website would need to be developed.  Hiring a consultant to do this work would allow the work to begin while County staff is being trained on the new code.
Licensing & Permitting
 
The number of County business licenses to be processed will increase substantially in the first year as most existing businesses submit license applications.  Some of these businesses may also require permits to bring structures into compliance with code. The increase will slow in the following years as existing businesses become licensed, and a small number of new businesses apply for licenses.  Because licenses must be renewed annually, the volume of license renewals are expected to increase permanently.

Code Enforcement

Active businesses are estimated between seventy-five and one hundred. (Fifty-five businesses were identified from the January 2016 report on active Washington State Winery and Brewery licenses, plus new applications for 2016-2018).  All of these business will need to apply for and be approved for a King County business license; 80% of these businesses are expected to need some additional permitting or approvals to obtain a business license; and 10% likely cannot be legalized. Of all these existing businesses, it is anticipated that 20% will comply without code enforcement involvement; 30% will voluntarily comply with code enforcement action; 15% will require a Notice & Order and appeal process to compel compliance; and 35% will require PAO involvement.[footnoteRef:1] The amount of staff time per case needed to resolve these cases will depend on the regulatory changes adopted, and is expected to be higher than the average code enforcement case because of the multiplicity and complexity of the issues involved in the enforcement on commercial business. [1:  This estimate is based on PAO review of the known violations to determine the legal standing of these businesses under current code, the Executive proposed ordinance, and Council Chair’s striking amendment. It does not include appeals of CUP, TUP or other permit-related decisions. ] 


In summary, the enforcement of the new code may result in an additional 50-80 difficult cases. The Permitting Division will need additional staffing to handle the increased code enforcement caseload and continue the process improvements already under way. Additional workload to implement the code changes is described in Exhibit 1.

It should be noted that Permitting Division is currently understaffed to its existing code enforcement workload. The optimal caseload with a wide variety of violations is 150-175 cases per officer.  The current average caseload is 225 cases per officer and over 430 for the abatement manager.  

A 2015-2016 budget proviso tasked the Permitting Division with reducing the age of the older backlog by 50% in three years.[footnoteRef:2]  The Division has made good progress in that goal and expects to have achieved a 30% reduction by the end of 2018 despite the reduction in its budgeted code enforcement staffing.[footnoteRef:3]  The addition of 50-80 difficult cases without additional staffing to help process them will greatly impact resolution of the existing caseload as well.  [2:  Ordinance 17941. Section 85, Proviso P1]  [3:  Code enforcement staffing was reduced by one FTE in 2012 in anticipation of two annexations that were not approved, North Highline and West Hill, but the FTE was not replaced when the annexations failed.] 


Exhibit 1: Enforcement Workload Impact of Code Change for Existing Businesses
	Permitting Division Workload Increase
	Expected Number of Cases
	Officer Hours per Case/License
	Total Hours

	New license applications
	100
	3
	300

	Voluntary Compliance
	30
	11
	330

	Legal Notice w/ Appeal
	40
	36
	1,440

	Legal Action
	10
	84
	840

	Total
	2,910



Additional resources and supplemental appropriation authority required to process the additional workload is summarized in Exhibit 2.

Exhibit 2: Resource Requirement Summary
	Task
	Duration
	Additional Resource
	Additional Position Authority
	Additional Biennial Expenditure Authority

	Toolkit and educational outreach
	6-months in 2019
	Consultant
	NA
	$40,000
(plus $50,000 already approved in 2019-2020 budget)

	Technical assistance to existing businesses to comply with new licensing requirements
	2019-2020
	TLT employee, DLS Permitting Division
	1.0
	$243,000

	On-going code enforcement actions
	On-going
	FTE employee, DLS Permitting Division
	1.0
	$243,000

	Legal actions
	On-going
	FTE employee, PAO
	1.0
	$291,000

	Total
	3.0
	$817,000



3. Consultant Tasks

The consultant would be responsible for:
· Developing the new educational materials – 100 Hours
· Conducting the initial public outreach by contacting existing businesses with the toolkit and information on how to comply with the new code – 500 Hours

Employment of a consultant will allow the educational materials and tool kit to be developed while staff are being trained on the new code.  The tool kit will also provide the public with information prior to code enforcement action needing to be taken. Because the consultant is not empowered to instigate code enforcement actions, outreach by the consultant is expected to encourage voluntary cooperation.

4. Timeframes for Code Compliance or Resolution for Existing Businesses

Option A - Supplemental funding of $817,000:
· $40,000 for consultant to develop toolkit and conduct initial educational outreach
· (1) code enforcement TLT to process the initial wave of business license requests from existing businesses
· (1) code enforcement FTE for on-going enforcement activity
· (1) deputy prosecuting attorney FTE for on-going legal actions

Day 1-30
· A consultant would develop the educational materials and toolkit.  
· King County staff would develop a web page outlining the new requirements, including the new toolkit and frequently asked questions. 
· Permitting Division would hire 1 FTE and 1 TLT (2 year) to assist in code enforcement and processing business license applications.
· Permitting Division would obtain an updated list of existing businesses to contact.
· Permitting Division & Environmental Health work together on approval process.

Day 30- 6 Months (or end of grace period if longer)
· The consultant will conduct public outreach, education with the existing businesses,
· Permitting Division will train new and existing staff on the new code, 
· Permitting Division will start processing incoming business license applications, research for compliance with the new code, and assist with any needed permit applications.
· Environmental Health will start processing applications for business use of the septic and wells that have not previously been approved.

End of grace period – 9 Months
· Permitting Division will open cases on known businesses that have not obtained business license, research business history and issue violation letters
· Permitting Division will continue processing incoming business license and applications, research for compliance with the new code, and assist with any needed permit applications.
· Environmental Health will continue processing applications for business use of the septic and wells that have not previously been approved.

9 Months – 1 Year
· Permitting Division will start issuing Notice & Orders on cases still not in compliance.
· Permitting Division will continue processing incoming business license and applications, research for compliance with the new code, and assist with any needed permit applications.
· Environmental Health will continue processing applications for business use of the septic and wells that have not previously been approved.

1 Year – 18 Months
· Permitting Division will start referring cases still not in the compliance processes to the PAO.
· Permitting Division will start processing business license renewals and opening cases on businesses that do not renew.
· Permitting Division will continue processing incoming business license and applications, research for compliance with the new code, and assist with any needed permit applications.
· Environmental Health will continue processing applications for business use of the septic and wells that have not previously been approved.

2 Years
· All existing businesses will be in compliance, in the process of obtaining permits to be in compliance, or engaged in Superior Court processes to enforce compliance.

Option B - Supplemental funding of $526,000:
· $40,000 for consultant to develop toolkit and conduct initial educational outreach
· (1) code enforcement TLT to process the initial wave of business license requests from existing businesses
· (1) code enforcement FTE for on-going enforcement activity

Same as Option A, except that cases remaining out of compliance after legal notice will be subject to legal action within the limitations of current PAO capacity.



Option C - Supplemental funding of $283,000:
· $40,000 for consultant to develop toolkit and conduct initial educational outreach
· (1) code enforcement TLT to process the initial wave of business license requests from existing businesses

Same as Option A, except that:
· Any case still not in compliance after nine months will be backlogged in queue for Notice & Orders due to limited code enforcement capacity.
· Any case remaining out of compliance after legal notice will be subject to legal action within the limitations of current PAO capacity.


Conclusion

Employing a consultant to develop the educational materials and tool kit will allow Permitting Division staff to be trained on the new code and the public to be informed prior to code enforcement action needing to be taken. Outreach by the consultant should also encourage voluntary cooperation.  Option C is the least costly implementation option, and is reflected in the companion proposed supplemental budget ordinance transmitted with this report, which the Council can amend should they wish to pursue a different option.

As outlined in Option A, to achieve the most comprehensive approach for code compliance for the winery, brewery and distillery businesses in a timely manner, the County would need to assign additional resources as follows:

· The Permitting Division would need to add one permanent FTE and one TLT for two years, and appropriation of $486,000 for these positions.
· The Permitting Division would need to add appropriation authority in the amount of $40,000 to augment the $50,000 already budgeted for a consultant to develop the educational materials and tool kit.
· The PAO would need to add appropriation authority in the amount of $291,000 for one FTE position.

Code updates, new licensing requirements, and the expectation of enforcement would likely increase code enforcement caseloads.  The additional staffing would increase the efficiency of the Permitting Division and specifically code enforcement staff to help existing businesses to understand the new code and steps needed to come into compliance.  The additional staffing would allow code enforcement to continue the effort to reduce existing backlog without the adverse impact of the expected increase in caseloads.
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