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REVISED STAFF REPORT
Proposed Substitute Motion 2006-0275 and proposed motion 2006-0276 were both reported out of Capital Budget Committee with a do-pass recommendation on May 16, 2007
SUBJECT:  
Proposed Ordinance 2007-0275 would authorize the Executive to execute a purchase and sale agreement for county owned property known as the North Half of the Former Kingdome Parking Lot parcel to North Lot Development, L.L.C.  The ordinance, as proposed, would waive satisfaction of the requirements under K.C.C. 4.56.130 for this transaction - this section of the King County Code requires ten percent of gross sale proceeds of such a sale to be deposited into the arts and cultural development fund.  The development team of Opus/Nitze-Stagen, in association with the Seattle Housing Authority, would develop the parcel into residential and commercial units according to a series of development conditions. 
Proposed Ordinance 2007-0276 is a supplemental budget appropriation request for $144,000 to the building repair and replacement fund.  This funding is being requested to support implementation of the sale of the North Half of the Former Kingdome Parking Lot parcel.  According to the terms of the sale, County staff would be required to participate in the application for a master use permit for the site and help with other sale-related activities such as stakeholder coordination.  The costs associated with this item would ultimately be funded by sale proceeds.
BACKGROUND: 

The Capital Budget Committee received a briefing on this proposed legislation at the May 2nd meeting.  A comprehensive description of the project’s background information was provided in the May 2nd staff report, which was included as Attachment #8 to the May 16 staff report and is available upon request.  An abbreviated version of the background information is provided here.

The North Half Lot was purchased along with neighboring properties by King County in 1971 from Burlington Northern Inc. for the purposes of the Kingdome stadium development.  The parcel is 3.85 acres and is currently owned by the Current Expense Fund.  The Facilities Management Division (FMD) is the custodial agency.
In June of 1997 the voters of the State of Washington approved Referendum 48 (the “Stadium Act”).  This Act provided a framework for the financing, construction, ownership and operation of a “stadium and exhibition center” The Stadium Act required the county to “assemble such real property and associated personal property” as the Public Stadium Authority (PSA) and the county “mutually determine to be necessary as a site fore the stadium and exhibition center”. [Stadium Act 109(2)].  

Concurrent with the PSA’s site selection process, the King County Executive and the city of Seattle Mayor expressed a strong public policy interest in selling certain Kingdome-related properties to a private developer for construction of a housing/mixed-use development.  The proposal anticipated development of the north Kingdome parking lot (the “North Lot”).  The proposal was premised on neither property being determined necessary as permanent components of the site of the stadium and exhibition center.
During May and June, 1998, representatives of the Mayor of Seattle, the County Executive, the PSA, First and Goal Incorporated (FGI) and the Washington State Department of Transportation (WSDOT) met to reconcile their varying interests in the North Lot.  The parties negotiated and signed an Agreement and Letter of Intent dated June 25, 1998 (the “multi-party Letter of Intent”).  The Letter of Intent created an agreed upon plan for the conveyance of all real and personal property determined to be necessary as a site for the stadium and exhibition center and for potential development of the remaining portion of the North Lot of the Kingdome.  Many of the terms and conditions outlined in the Letter of Intent were later memorialized in an agreement between King County and the PSA.  On September 8, 1998, the King County Council passed Ordinance 13262, which determined that the North Half Lot would become surplus to the county’s needs upon transfer of use and control of the Kingdome parcel to the PSA.  The King County Executive was also authorized, by Ordinance 13262, to enter into the agreement with the PSA to convey the Kingdome parcel.  This agreement was signed by the King County Executive on September 30, 1998.
CURRENT NORTH HALF LOT DEVELOPMENT PROPOSAL
The North Half Lot was nationally advertised for sale via a Request for Qualifications (RFQ) issued on July 14, 2005.  In April of 2006 the County followed the RFQ with a Request for Proposals (RFP) issued to four qualified RFQ respondents.  The RFP offered the opportunity to submit a purchase offer and development proposal with an accompanying set of restrictions including requirements for affordable housing units - copies of the RFP document are available upon request.  The County retained the right to reject any purchase offer below $10,110,000.  This minimum purchase price reflected information found in an appraisal of the property conducted by Greenleaf Valuation Group Inc. drafted on March 1, 2006.  In June of 2006 a proposal from the development team of Opus/Nitze-Stagen was deemed the responsive and successful proposal.
Following selection of the Opus/Nitze-Stagen proposal, executive staff and representatives of the Prosecuting Attorney’s office negotiated the purchase and sale agreement that is the subject of Proposed Ordinance 2007-0275.


ELEMENTS OF THE PURCHASE AND SALE AGREEMENT: 

The purchase and sale agreement is responsive to conditions outlined in the Request for Proposals.  Goals for housing units are established, replacement parking for the PSA is incorporated and a schedule for project completion is established.  The following section of the report highlights major issues of the agreement by topic.
SUMMARY OF HOUSING ISSUES
The proposed purchase and sale agreement allows for the development team of Opus and Nitze-Stagen, (ONS) in association with the Seattle Housing Authority to include a mix of residential and ownership units in the North Half Lot property development. Sixty percent of the gross square feet of the development, not including parking, is currently proposed to be housing for multiple income levels and family sizes.

Specifically, the proposed agreement includes development containing no fewer than 400 market rate and affordable housing units, of which 100 units must be affordable. The agreement proposes to provide housing for multiple income levels and family sizes through a mix of ownership and rental units. In addition to the minimum of 100 units of affordable housing, workforce housing will be added if determined to be economically feasible by ONS. 

The agreement includes a provision stating that should zoning change to allow for increased height of buildings within the development, and the buyer concludes that is inappropriate to extend the sixty percent housing requirement to the larger development, the buyer may develop an alternative plan as to the percentage of the development that must be housing only. This alternative plan will be approved by the King County Executive and Mayor of the City of Seattle. 
At the May 2nd Capital Budget Committee meeting, Councilmembers raised questions about potential zoning changes and impacts to the percentage of housing included in the project.  In response to these concerns Kevin Daniels, President of Nitze-Stagen & Company, addressed a letter to council staff dated May 9, 2007.  In the letter Mr. Daniels describes the developer team’s intention to meet the terms of the agreement as well as the needs of the surrounding community.  Mr. Daniels goes on to provide assurance that “the majority of the project will be housing under any concept”. The letter is included as Attachment #9 to this report.
PROPOSED PROJECT SCHEDULE ISSUES
The Purchase and Sale Agreement specifies three deadlines related to the schedule for implementation and completion of the proposed development.  The proposed agreement states: 

“Buyer shall covenant that it shall take all reasonable steps to commence development of the Project by July 1, 2008, and that in no event shall it commence construction later than twenty four (24) months after the Closing Date.  Buyer shall complete construction of the Project no later than ten (10) years after commencement of construction”.
A more immediate schedule date for Councilmembers’ consideration is included in Section 13.17 of the agreement.
Buyer’s offer to acquire the Property under the terms of this Agreement as evidenced by Buyer’s execution of this Agreement shall terminate if not accepted by Seller through Seller’s execution of this Agreement on or before July 1, 2007, unless that date is extended by Buyer.

Additionally, there are a number of contingencies described in Section 5.2 of the Purchase and Sale Agreement which is titled “Seller’s Due Diligence Contingency”  The County is not obligated to proceed to closing and conveyance of the Property if the contingencies - including such activities as issuance of a Master Use Permit and satisfaction of SEPA requirements - are not satisfied.  
At the May 2nd Capital Budget Committee meeting, Councilmembers raised questions about the nature of the July 1 deadline imposed by the developer.  In his May 9 letter, Kevin Daniels describes the basis for the July 1 deadline, much of which relates to work activities required by July 1, 2008.  Mr. Daniels also recently provided a schedule of these work activities.  This schedule is included as Attachment #10 to this report.
EXPO CENTER CIRCULATION ISSUES

At the May 2nd CBC meeting Councilmembers received information about concerns articulated by the Public Stadium Authority (PSA) and its master tenant, First and Goal Incorporated (FGI).  In letters dated March and April of 2006, these agencies registered their ongoing concerns related to the operability of the exhibition center considering the loss of parking and staging areas that would occur under development of the North Half Lot.  The May 2nd staff report describes sections of the proposed purchase and sale agreement and ordinance that were designed to address these concerns, including a requirement for the developer to perform a traffic circulation and staging study at the sole expense of the developer.
More recently, the PSA and FGI sent a letter to King County Council Chair Larry Gossett on May 10, 2007.  In the letter, the PSA and FGI provided comment on the proposed Purchase and Sale Agreement and related legislation.  The PSA and FGI recognized the inclusion of language in the Purchase and Sale Agreement that was suggested and drafted by PSA and FGI.  The letter went on to describe a number of other requested modifications to the agreement and the related ordinance.  The letter is included as Attachment #11 to this report.  Executive staff worked to include all suggested changes to the Purchase and Sale Agreement and the proposed ordinance as recommended by PSA and FGI in their May 10 letter.  
The circulation issues described above will require involvement and commitments from the City of Seattle if replacement areas are to include City streets, as has been discussed.  The Mayor of Seattle has recently expressed his support for the project and intent to negotiate street use agreements in a May 1, 2007 letter to the Chair of the Capital Budget Committee.  
Further, since the May 2nd CBC briefing, the City of Seattle has negotiated a memorandum of intent with FGI that serves to further clarify the City’s intent and commitment to work with First & Goal to coordinate staging and truck access for Consumer Show Coalition events.  The Memorandum of Understanding, signed by City of Seattle Mayor Greg Nickels and FGI CFO Martha Fuller is included as Attachment #12 to this report.  The MOU envisions a supplement to the traffic circulation study that was described in the May 2nd staff report.  The expanded traffic management plan will account for several efforts designed to accommodate staging of the Consumer Event shows including the following:
· “Allow trucks to load and unload on streets adjacent to the Event Center, for up to 7 days prior to each event and 7 days after each event”
· “lane closures on Occidental Avenue South and South Royal Brougham Way during truck loading and unloading times”

· “City agrees to consider extending off peak hours during which large vehicles can travel on city streets…during staging for the Consumer Show Coalition events”
· “The City of Seattle and First & Goal agree that additional staging sites near Qwest and the Event Center are necessary for successful staging of the Consumer Show Coalition events at the Event Center.  Therefore, the City will work with First & Goal to identify staging sites such as 3rd Avenue, adjacent to Safeco Field, as a possible staging area for Consumer Show Coalition events”

The Memorandum of Understanding also establishes a deadline for final agreement between the parties of June 30, 2007.
The MOU was drafted on an extremely short timeline and represents significant progress in the City’s accommodation of the needs of the Consumer Show Coalition Group.  The Memorandum allows the current legislation to be considered with a new set of expectations for project stakeholders. 
Consumer Show Coalition Group Input

Following execution of the Memorandum of Understanding, the Consumer Show Coalition Group issued a letter to King County Council Chair Larry Gossett on May 15, 2007 (Attachment #13).  In the letter, the Group expressed their appreciation for “the continuous support of the PSA and FGI for our consumer shows and our needs”.  The letter goes on to urge the Council to read the May 10 letter submitted by PSA & FGI and urges the Council to “work cooperatively to amend the proposed ordinance and determine the future of the project”.  As mentioned above, executive staff and representatives of the Prosecuting Attorney’s Office worked to incorporate changes proposed by PSA & FGI into the current version of the legislation.  In conclusion the May 15th letter says the group “look[s] forward to utilizing our resources to work cooperatively to create solutions that are mutually beneficial to all of the stakeholders in this project”.
PROPOSED USE OF SALE PROCEEDS
Page seven of the Executive’s transmittal letter for 2007-0275 and 2007-0276 outlined a plan for the use of the proceeds of the sale of the North Half Lot parcel.  The proposal involved the establishment of a reserve in the current expense fund with the intention of allocating the nearly $10 million net sale proceeds to capital projects on the King County Courthouse Campus.  Also as a part of this proposal, it was suggested that King County Code 4.56.130 (requiring deposit of 10% of property sale proceeds to arts and cultural development fund) be waived in the allocation of the North Half Lot sale proceeds.

As noted in the May 2nd staff report, North Half Lot sale revenues would not be fully realized until closing on the property, which is tentatively scheduled to occur sometime in 2008.  As such, specific allocation for these anticipated funds is not required as a part of consideration of the current legislation.

LEGAL REVIEW
The Council’s Legal Counsel, Jim Brewer, completed his review of the purchase and sale agreement and the related ordinance (2007-0275).

On May 9th, Mr. Brewer met with representatives from the Prosecuting Attorney’s Office and the Facilities Management Division to discuss a long list of concerns related to the agreements.  One such issue was in Section 8.5 of the agreement, which read “Buyer has no obligations unless its counsel has approved this document and the transaction provided herein.”  This section of the agreement was changed to read as follows “Buyer’s counsel shall have approved this document as to form as evidenced by such counsel's signature on this Agreement”.  This and all other issues highlighted by Mr. Brewer at the May 9th meeting been addressed by ensuing changes to the agreement and legislative documents.  
At the May 2nd CBC meeting, Councilmembers raised questions about potential penalties and impacts to the developer that would compel them to close on the property according to the envisioned timeline.  This issue was raised in the context of the $500,000 promissory note that the developer is required to convey until closing on the property and submitting the full purchase amount.  (Closing is currently scheduled to occur in late June of 2008.)  The question becomes ‘is the $500,000 enough to secure the County’s interest and motivate the developer to ensure the deal moves forward’.  In response to this concern Kevin Daniels outlined the developer’s necessary investment in the project prior to the closing date in an email dated May 12, 2007 (Attachment # 14).  Mr. Daniels estimates  the potential development-related expenses will approach $5M prior to the closing date.
OTHER ISSUES FOR CONSIDERATION

The development of the North Half of the North Lot has been under consideration for many years now.  Planning for the development has been included in City of Seattle planning documents for over 17 years and currently holds the highest priority status in the Pioneer Square Neighborhood Historic Plan.  
The project has garnered support from a wide variety of agencies and interest groups.  Attached to the May 2nd staff report is a series of letters in support of the currently proposed development.
In response to issues noted above, the Committee Chair directed staff to prepare a striking amendment.  

STRIKING AMENDMENT:  The proposed ordinance and purchase and sale agreement are presented to the Committee today with the following changes incorporated since the May 2nd CBC meeting:

· Language concerning the specific allocation of sale proceeds has been stricken
· Language waiving the requirements of King County Code 4.56.130 has been stricken
· A series of clarifications related to legal issues identified by Legal Counsel have been made within the documents
· Changes requested by PSA and FGI in their letter dated May 10, 2007 have been incorporated into the purchase and sale agreement and the ordinance
Reasonableness







Ready for Action
Pros

· The legislation and related purchase and sale agreement have been reviewed by legal counsel.
· The documents incorporate language requested by PSA and FGI
· Approval of the legislation would allow the project to move forward 

· The requirements of KCC 4.56.130 are not waived according to the current version of the legislation.  A ten percent contribution of sale proceeds to the arts and cultural development fund remains possible. 
Cons
· The project will need to move forward very quickly to meet the goals of closing on the property by July 1, 2008.

As mentioned previously, closing on the sale of this parcel of property is tentatively scheduled to occur in mid-2008 following activities such as issuance of a Master Use Permit, resolution of potential zoning changes and completion of SEPA review by the City of Seattle.  The Facilities Management Division will be required to assist in many of these activities and help with other sale-related activities such as stakeholder coordination.  To account for the costs of providing this support the Executive is requesting a supplemental appropriation to the Building Repair and Replacement Fund in the amount of $144,000.  Per the General Government Capital Improvement Program note attached to the transmittal letter these funds would be allocated to a capital improvement project entitled “North Lot Project Management/Consultants (395770).
The costs associated with this item would ultimately be funded by sale proceeds.

	North Lot Project Management/Consultants -  Proposed Cost Summary

	 
	 

	Consultant Costs
	       $50,000 

	Term Limited Temporary Staff salary & benefits during ‘07
	       $60,000 

	Overhead Costs
	       $34,000 

	Total 
	       $144,000 


Term Limited Temporary Staff expenses include $46,400 for 8 months for a Real Property Agent IV position, with $13,600 attributable to benefits expense.  The $34,000 overhead expense equates to a rate in the 56% range, this rate is substantially lower than that attributed to capital project managers in the section level of the organization since the position will be housed in the Director’s office and is not subject to Division/Section Overhead rates.
Reasonableness







Ready for Action

The environmental review process for this project will likely involve significant stakeholder coordination efforts and permitting work.  As mentioned in the review of 2007-0275, this work must all occur on an expedited timeline.  For these reasons, it would appear reasonable to expect costs associated with this work to be in line with the requested amounts. 
INVITED: 
Bob Cowan, Director, Office of Management & Budget

Sid Bender, Capital Budget Supervisor, Office of Management and Budget

Pete Ramels, Senior Deputy Prosecuting Attorney, PAO
Kathy Brown, Division Director, Facilities Management Division

Noel Treat, DES Deputy Director, Facilities Management Division
Bob Stier, Facilities Management Division, FMD, DES
Bob Thompson, Leasing Supervisor, Real Estate Services, FMD, DES
Kevin Daniels, Nitze-Stagen & Company, INC

Lynn Claudon, Lynn Claudon Consulting LLC

Steve Ohlenkamp, The Communications Group LLC
ATTACHMENTS:
1. Proposed Striking Amendment S1 to 2007-0275
2. Title Amendment T1 to 2007-0275

3. Proposed Ordinance 2007-0275

4. Attachment A to Proposed Ordinance 2007-0275 “Real Estate Purchase and Sale Agreement”

5. Fiscal Note (2007-0275)

6. Proposed Ordinance 2007-0276

7. Capital Improvement Project Attachment (2007-0276)

8. May 2nd Staff Report (available upon request)
9. May 9 letter from Kevin Daniels, President, Nitze-Stagen & Company

10. Proposed Work Schedule provided by Nitze-Stagen & Company

11. May 10 letter from Lorraine Hine, Chair, PSA and Martha Fuller, CFO, FGI

12. Memorandum of Understanding between FGI & City of Seattle

13. May 15 letter from Consumer Group Show Coalition

14. May 12 email correspondence from Kevin Daniels

15. Transmittal Letter, dated April 19, 2007
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An Ordinance making supplemental appropriation of $144,000 	Proposed Ordinance 2007-0276











PAGE  
10
O:\Committee of the Whole\COW - 2007\Legislation\2007-0275  0276 Northlot Ordinance 6-4-2007 COW sr mlm.doc

