Comparison of Ordinance 15611 with Article 22 of Proposed Guild Contract


	Ordinance 15611
	Contract Article 22
	Comment

	SECTION 3.  The office of law enforcement oversight is hereby established within the legislative branch.  The office of law enforcement oversight is an investigative agency as that term is used in RCW 42.56.240.  The office shall have four full-time staff members, which include a director, an investigator and two support staff.  The office's roles, responsibilities and authorities are prescribed in this chapter.  Decisions about the functions and implementation of the office should be the result of a collaborative process that involves, at a minimum, the executive, the council, the prosecuting attorney, the sheriff and the labor organizations that represent sheriff's office employees.  It is the intent of the council that the office shall be co-located with the sheriff's investigative staff in order to perform the duties described in this ordinance.
	Silent on these matters except for repeal of most of the ordinance. (Note: Need legal opinion on necessity of repealing the ordinance.)
	Contract requires repeal of this section of the ordinance. (Note: Section 1 of Ord is Findings and Section 2 is Definitions.)

	SECTION 4.  A.  The director shall be appointed by the executive and confirmed by the council.  The executive shall conduct a nationwide search for the director to identify candidates with the following characteristics:


  1.  A reputation for integrity and professionalism, as well as the ability to maintain a high standard of integrity in the office;


  2.  An understanding of and a commitment to the responsibilities of the office;


  3.  Demonstrated leadership and a history of effective management and administration;


  4.  The ability to gain the trust and respect of sheriff's office employees;


  5.  The ability to work effectively with the executive, council, prosecuting attorney and sheriff, as well as other public agencies, labor organizations, private organizations and citizens;


  6.  An openness to innovation and new ideas;


  7.  Sensitivity to and knowledge of the particular needs and concerns of minorities and women in a law enforcement setting;


  8.  The ability to work effectively under pressure with controversial issues and the ability to effectively communicate with diverse groups;


  9.  No history of employment in the sheriff's office, and

10. The selected director must pass a complete criminal background check and polygraph prior to confirmation.

B.  The director shall serve a term of four years, unless removed for cause at any time by motion approved by a majority of the council, and shall be considered by the county council for reappointment at the end of each term of office.

C.  The director, with consultation of the council, may employ investigators, staff assistants, clerical personnel or use the services of consultants as may be necessary for conduct of the office's duties.  These employees and/or contractors must pass a complete criminal background check and polygraph prior to employment.
	Section 15.  A committee of five (5) members (Committee) will be formed that will recommend three (3) candidates for the KCOLEO position to the Executive (one of which must be selected).  The Committee shall be composed of one member appointed by the King County Police Officers’ Guild; one member appointed by the Puget Sound Police Manager’s Association (Captains bargaining unit); one member appointed by the Chair of the County Council; and one member appointed by the County Executive.  The fifth member shall be appointed by the other four (4) members.

Section 16.  In addition to whatever job requirements may be established by the County, one of the minimum job requirements for the KCOLEO will be to have a history that includes the establishment of a reputation for even-handedness and fairness in dealing with both complainants and regulated parties.  The Committee will be responsible for ensuring that the three candidates forwarded to the Executive possess the required minimum job requirements.  The County agrees that compliance with the provisions of this agreement will be a condition of employment for all employees of the KCOLEO.

Section 17.  In the event the Guild believes a candidate recommended by the Committee for Director of the KCOLEO does not meet the minimum job requirement established in Section 16 above, the Guild must within seven (7) business days of the recommendation present information to the County Executive about their concern.  If that person is ultimately selected by the County Executive, the Guild may file a grievance within five (5) days of the appointment and an expedited arbitration process will be utilized to resolve the matter.  The Arbitrator will conduct an arbitration within twenty one (21) days, and issue a bench decision either confirming or rejecting the Executive’s appointment.  The decision will be final and binding upon the parties.  Upon the filing of a grievance, any appointment shall be held in abeyance pending completion of the arbitration.
	Significant differences from the Ordinance in the appointment process for a director of the office. Also, significant differences in the authority of the OLEO to require additional investigation of complaints. 

	SECTION 5.  The office, in order to ensure the integrity of the sheriff's complaint and investigations processes and to ensure resolution of citizen and employee initiated complaints:

A. Shall receive complaints from any source concerning the sheriff's office, track complaints received, and transmit the complaints to the internal investigations unit;

B. Shall monitor, check for completeness and require additional investigation as necessary of all internal investigations unit activities, including administrative and employee-initiated complaints and allegations investigations;

C.  May monitor, check for completeness, evaluate the resolution of and require additional investigation as necessary of all other complaints and allegations including those assigned by the internal investigations unit to supervisors for investigation and resolution; and

D.  May review and make recommendations to the internal investigations unit about the screening and classification of complaints, as well as make recommendations to the sheriff about screening and classification policies and procedures.  In addition, may monitor the complaint intake process and evaluate decisions whether a complaint requires initiation of a formal internal investigation or assignment to supervisors for investigation and resolution.
	(Intro to Article 22) The King County Office of Law Enforcement Oversight (KCOLEO) will provide a professional presence to help ensure a quality investigation in real time, and visible, independent oversight to reassure the public.

Section 2.  The KCOLEO may receive complaints from any complaining party, including, without limitation, citizens or employees of the Sheriff’s Office.  The KCOLEO will forward all complaints to the Internal Investigations Unit (IIU) within three business days for processing and, when appropriate, investigation.  The KCOLEO will not conduct independent disciplinary investigations, but may participate in interviews as provided herein.

Section 5.  Once any complaint is received by the IIU, it shall be submitted to the chain of command for review pursuant to the King County General Orders Manual Policy.  When either the Sheriff or her/his designee determines that the allegations warrant investigation, such investigation shall be approved, and IIU will initiate the investigative process.

Section 1.  The KCOLEO will actively monitor all Sheriff’s Office internal investigations.

Section 7.  Upon completion of internal investigations, IIU will forward a complete copy of the case file to the KCOLEO for review.  The KCOLEO will determine, in writing, whether the investigation was thorough and objective in the opinion of the Director of the KCOLEO.

Section 12.  Any complaining party who is not satisfied with the findings of the Sheriff’s Office concerning their complaint may contact the KCOLEO to discuss the matter further.  However, unless persuasive and probative new information is provided, the investigation will remain closed.  In accordance with established arbitral case law, employees may not be subject to discipline twice for the same incident. In the event the investigation is re-opened and discipline imposed, the appropriate burden of establishing compliance with this section rests with the County in any subsequent challenge to the discipline.  Moreover, this section is subject to the 180 day limitation contained in Article 19.9 of this Agreement

Section 14.  The KCOLEO may recommend policies and procedures for the review and/or audit of the complaint resolution process, and review and recommend changes in Sheriff’s Office policies to improve the quality of police investigations and practices.  Nothing herein shall be construed as a waiver of the Guild’s right to require the County to engage in collective bargaining as authorized by law.
	Similar language but notable differences.

Similar to 5 A in Ord. but has additional constraints.

Monitoring language is weaker than 5 B in Ord. and Sections 8 & 12 prohibit or limit additional investigations.
Significant differences with C. Monitoring language is weaker. More important, Section 12 appears to prohibit OLEO from requiring additional investigation. If an additional investigation is undertaken, it must be completed within 180 days (with some exceptions).
Similar language to D but not as clear and strong. Not sure about meaning of legal constraints cited.

	SECTION 6.  The office, in order to ensure transparency to the sheriff's discipline and complaint handling processes and guarantee adequate information is made available to maintain public confidence, shall also:

A.  Monitor the investigation and resolution of all complaints to ensure they are handled in a timely fashion and complainants are notified of the final disposition of their complaints;

B.  Coordinate with the sheriff's office in the development of all technology applications for tracking and information sharing;

C.  Issue annual reports, beginning March 1, 2008.  The office shall file twelve copies of each report with the clerk of the council, for distribution to all councilmembers.  To facilitate availability of the reports to the public, the office shall also retain paper copies of the reports and post the reports on the Internet.  The office shall provide in the reports:


  1.  A statistical analysis of complaints, investigative findings and final discipline for sustained complaints.  The reports should include information about the number and type of misconduct cases where the director disagreed with the sheriff on either findings or discipline decisions; and

  2.  Make recommendations for action by the sheriff on needed improvements in policies, procedures and practices stemming from analyses that look beyond the individual cases of misconduct to identify systemic problems within the sheriff's office.  In addition to investigational materials available to the office, the director shall make use of all other available materials, including internal and external audits and reviews of the sheriff's office and critical incident reviews, in developing and making recommendations for improvements.
	Section 1.  The KCOLEO will actively monitor all Sheriff’s Office internal investigations.

Section 2.  The KCOLEO may receive complaints from any complaining party, including, without limitation, citizens or employees of the Sheriff’s Office.  The KCOLEO will forward all complaints to the Internal Investigations Unit (IIU) within three business days for processing and, when appropriate, investigation.  The KCOLEO will not conduct independent disciplinary investigations, but may participate in interviews as provided herein.

Section 11.  The KCOLEO will be notified by IIU within five (5) business days of case closure of all complaints of a Serious Matter and all complaints originally filed with the KCOLEO.  The KCOLEO, in addition to the Sheriff’s Office’s written Notice of Finding letter to the complainant, may send a closing letter to the complainant.  The letter may summarize the case findings within the context of this Article.
No comparable section to B.
Section 13.  In addition to the investigative process, the KCOLEO will have unimpeded access to all complaint and investigative files for auditing and reporting purposes.  The KCOLEO shall not retain investigative files beyond one year and will return the same to IIU for safekeeping.  At all times and including, without limitation, issuing written reports, no employee of the KCOLEO will release the name(s) of employees or other individuals involved in incidents or investigations nor any other personally identifying information.  The KCOLEO may make statistical observations regarding the disciplinary results of sustained internal investigations, but shall not take issue with discipline imposed by the Sheriff in specific cases.

See also Section 14 (above).

	Sections 1 and 2 are fairly responsive to Section 6 A of the Ord. Section 11 addresses notification to complainants of final disposition. It is not as definitive as the Ord.
Council decision?
Section 13 of the contract provides for some reporting to the public, but places clear limits on the reports. Section 14 (above) does in part address Section 6. C.2 of the Ord. regarding improved policies, procedures or practices based on statistical analysis.




	SECTION 7.  In order to oversee misconduct investigations, the office shall have:

A.  Unimpeded and real-time access to unredacted case information and all information related to ongoing investigation files, treating all documents and information regarding specific investigations or officers as required by law.  The only exception to this subsection is files related to ongoing investigations of deputies or other sheriff's staff who are under criminal investigation.  Upon completion of the criminal investigation and resolution of the any criminal matter, the office shall review the case files in order to determine whether a disciplinary investigation should be initiated;

B.  The ability to respond to the scene of critical incidents.  At a critical incident scene, the investigator or investigators from the office shall only be an observer or observers.  They shall not conduct or interfere with any investigation, and they shall coordinate their presence and activities with the on-scene commander from the sheriff's office.  The investigators' duties to monitor, check for completeness and require additional investigation as necessary apply only if a formal complaint investigation is conducted by the internal investigations unit;

C.  Approval for completeness of complaint investigations before a finding can be issued.  The internal investigations unit must submit all completed misconduct investigations to the office, with an amount of time specified for the approval or direction for further investigation.  If the unit disagrees with the office, the sheriff shall act as arbiter and makes the final decision or decisions;

D.  The option to consult with command staff or the appropriate supervisor as to the command staff's or supervisor's own review and recommendations regarding a particular investigation, including proposed discipline; and

E.  The option to submit recommendations regarding findings and discipline directly to the sheriff before a final decision on misconduct cases.


	Section 13.  In addition to the investigative process, the KCOLEO will have unimpeded access to all complaint and investigative files for auditing and reporting purposes.  The KCOLEO shall not retain investigative files beyond one year and will return the same to IIU for safekeeping.  At all times and including, without limitation, issuing written reports, no employee of the KCOLEO will release the name(s) of employees or other individuals involved in incidents or investigations nor any other personally identifying information.  The KCOLEO may make statistical observations regarding the disciplinary results of sustained internal investigations, but shall not take issue with discipline imposed by the Sheriff in specific cases.

No comparable section to Ordinance 7. B.
Section 8.  As a part of the review process, the Director of the KCOLEO may believe that additional investigation is needed on issues he/she deems material to the outcome.  If there is any dispute between the assigned investigator(s) and the KCOLEO regarding the necessity, practicality or materiality of the requested additional investigation, the IIU Commander will determine whether additional investigation will be undertaken.  If the KCOLEO is not satisfied with the determination of the IIU Commander, the matter will be submitted to the King County Sheriff, for review.  If the Director of the KCOLEO is not satisfied with the determination of the Sheriff, the matter will be resolved by the King County Executive, who’s decision will be final. Once the matter has been referred to and resolved by the Executive, the investigation will be completed consistent with the determination by the Executive.  After completion of the additional investigation, or the conclusion that no further investigation will be undertaken, the KCOLEO will then certify whether or not, in the opinion of the Director of the KCOLEO, the internal investigation was thorough and objective.  This determination will be made within five (5) business days.  Once the above finding is entered in the investigation, the KCOLEO will not be involved further in the processing of that case except as provided herein.

Section 8 above appears to assume consultation with command staff etc. but is not as explicit as D.
Section 8 above appears relevant to E of Ord.
	Language in contract is similar to ordinance but appears to have more specific restrictions. Would recommend a legal analysis of this (and all) section(s) for a better understanding.

Council decision?

Numerous significant inconsistencies between contract and Ord. The Ord gives the Sheriff final authority to decide if the investigation of a complaint is complete. Contract gives final authority to the Executive. 
This section also seems to imply that the OLEO reports to the Exec, not the Council. 

This could be a separation of powers issue so legal analysis is needed.
Need legal review.

Section 8 of the contract appears to limit recommendations by the OLEO. Need legal opinion.

	SECTION 8.  The office, in collaboration with the sheriff's office, shall establish and administer a voluntary officer-citizen mediation program.  The program shall provide an alternative method to resolve citizen complaints by allowing willing citizens and officers to meet under the guidance of a professional mediator to discuss and resolve their differences.  The office and the sheriff's office shall establish standards and guidelines for determining when a particular complaint may be referred to mediation.  Serious complaints are excluded from the use of mediation to resolve allegations.


	Section 4.  The KCOLEO will have the opportunity to make a recommendation for mediation to the Sheriff, prior to investigation.  In the event the Sheriff’s Office, the complainant and the officer all agree to mediation, that process will be utilized rather than sending the matter on for investigation. Assuming the officer participates in good faith during the mediation process, the officer will not be subject to discipline and the complaint will be administratively dismissed.  Good faith means that the officer listens and considers the issues raised by the complainant, and acts and responds appropriately.  Agreement with either the complainant or the mediator is not a requirement of good faith. In the event an agreement to mediate is reached and the complainant thereafter refuses to participate, the officer will be considered to have participated in good faith.  Moreover, any records related to mediation (other than a mediation settlement agreement) shall not be admissible in any proceeding except to enforce this section.


	Contract is similar to Ord. Section 8 except that it involves the sheriff in the decision to mediate and places limits on the outcomes for the complainant and the officer involved.

	SECTION 9.  There is hereby added to K.C.C. chapter 2.36 a new section to read as follows:

A.  Using the process prescribed in K.C.C. 2.28.0015, the executive shall appoint, subject to council confirmation, a citizens' committee on independent oversight to advise the director of the office of independent oversight, which is created under K.C.C. chapter 2.—(sections 2 through 8 of this ordinance), on policies, procedures and practices relating to officer misconduct, discipline and other responsibilities of the director of the office of independent oversight.

B.    The committee shall include eleven members of the public who represent the geographic, ethnic and economic diversity of the sheriff's service area. The committee shall consist of three members representing cities that contract with the sheriff for law enforcement services, four of the members shall represent unincorporated King County, and the four members shall be selected at-large.  The committee members shall be appointed for three-year terms, subject to reappointment for additional terms.  

C.  The committee shall make recommendations to the director of independent oversight regarding:

  1.  Misconduct and discipline policies, procedures and practices of the sheriff's office;

  2.  Policies, procedures and practices related to other responsibilities of the director of the office of independent oversight; and

  3.  Public perceptions of the sheriff, the sheriff's deputies and their roles and functions in the community.

D.  The committee shall also serve as a means for the director of the office of independent oversight to communicate with King County's diverse communities.  The communication should increase accountability and public understanding of the misconduct and discipline policies, procedures and practices of the sheriff's office and other issues related to the director of the office of independent oversight's responsibilities.

E.  The committee shall not review or advise the director on individual complaints, investigations or disciplinary actions.
	Contract calls for this section of the ordinance to be repealed.
	Contract calls for repeal of Section 9 of Ord.

	SECTION 10.  There is hereby added to K.C.C. chapter 2.20 a new section to read as follows:

A.  The auditor shall establish a permanent ongoing law enforcement audit process.

B.  The auditor shall acquire an outside law enforcement expert to conduct an initial audit of the sheriff's office internal investigation operations and practices and subsequently thereafter provide for periodic review of the sheriff's office.  These reviews should include at a minimum an annual written report to the council.

C.  The auditor shall assess and review reports and recommendations from the office of law enforcement oversight that provide council-directed oversight of the sheriff's office internal investigation unit.  The auditor shall also review the effectiveness of the office of law enforcement oversight and make recommendations for reform when necessary.

D.  The sheriff's office shall send any audits and reports produced under the sheriff's authority on investigation and complaint operations and performance to the King County auditor's office.  The reports shall be transmitted in a timely manner.  The county auditor shall review and consider the findings and recommendations of, and the sheriff's responses to, these reports when planning the auditor's annual work program for the review of the council, and shall conduct audits of internal investigation and complaint resolution operations as mandated in the auditor's annual work program.  The auditor's independent authority to audit the sheriff's office shall not be replaced or otherwise affected by the creation of any audit or similar function within the sheriff's office.

E.  To accomplish the purposes of this section, the auditor shall either hire qualified personnel with expertise in law enforcement oversight or contract for independent consulting services with appropriate expertise, or both.


	Contract allows for this section of the ordinance to remain with additional criteria.
Section 14.  The KCOLEO may recommend policies and procedures for the review and/or audit of the complaint resolution process, and review and recommend changes in Sheriff’s Office policies to improve the quality of police investigations and practices.  Nothing herein shall be construed as a waiver of the Guild’s right to require the County to engage in collective bargaining as authorized by law.


	Need legal opinion.
Consistent with Section 10 E of the Ord. recognizing that there are (may be?) legal rights for the Guild to bargain issues. Need legal review. 

	SECTION 11.  A.  The executive shall provide to the council monthly reports on the progress in the selection process until a director of the office of independent oversight is confirmed.  After the director is confirmed, and until March 1, 2008, the director shall provide to the council monthly reports on the status of establishing the activities of the office, including the status of development of complaint receipt, tracking and investigation procedures and processes, the identification of needed data tracking systems or support, systems for ensuring the confidentiality of investigatory information, and any recommendations for further legislation needed by the office to perform its duties.  Twelve copies of each report required under this section shall be filed with the clerk of the council, for distribution to all councilmembers.

B.  The director shall reconvene the King County sheriff's blue ribbon panel in accordance with Motion 12337, by December 2007.


	Contract allows for Section 11 of the Ord. to remain intact.
	Consistent with Ord.

	No comparable ordinance language.
	Section 18.  Upon implementation of the procedure outlined herein, the County agrees to repeal the existing Oversight ordinance within 60 days.  The sections of the existing Ordinance that do not involve a mandatory subject of bargaining or otherwise conflict with this Agreement, and thus may be included in the new Ordinance, are the Sections 1, 2 (except delete 2b), 4 (and adding the criteria agreed to herein) 10 and 11.  The determination as to the size of the KCOLEO will be made by the County.


	Contract requires repeal of most of the ordinance.
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