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SUBJECT

A motion acknowledging receipt of the first of three reports on progress in addressing the legal system backlog that resulted from the COVID-19 pandemic as required by Ordinance 19318, Section 2, Proviso P4. 

SUMMARY

Ordinance 19318 included $42.5 million to address the legal system backlog resulting from the pandemic. Proposed Motion 2021-0456 approves the first of three reports on the legal system backlog required by Ordinance 19318, the “COVID 8” supplemental budget appropriation. The first report only requires a definition and discussion of how the backlog of criminal cases being addressed by resources from Ordinance 19318 will be defined. 

Superior Court and District Court will be using different definitions to track the backlog based on data availability and operational differences. As noted in the report, Superior Court defines the pandemic-related backlog as, “the number of pending cases filed exceeding the pre-pandemic volume." District Court does not report pre-pandemic volume so District Court will define the backlog in District Court cases as “the infraction and small claims cases that are on hold that were filed from March 20, 2020 to the start date of District Court special backlog calendars as well as the number of civil trials awaiting scheduling.”

Both District Court and Superior Court report continuing operational impacts from COVID-19 which has limited court capacity in some operational areas. 

BACKGROUND 

The COVID-19 pandemic has resulted in significant backlogs in several case types in both Superior and District Court. In June 2021, the Prosecuting Attorney’s Office (PAO) reported that, while the overall level of year-to-date felony filings was less than in 2018 and 2019, there was a significant backlog in the criminal justice system as the operational impacts from COVID-19 prevented some cases from resolving. At the time, PAO reported 6,450 pending felonies as compared to an average of 3,250 from January 2019 through March 2020. In addition, PAO reported a significant increase in the number of pending[footnoteRef:1] more serious offense (homicide, rape, domestic violence, robbery, shootings) from 1,7000 such cases pre-COVID to an estimated 2,700 in June 2021.  [1:  Cases that have been filed by the PAO and are set for trial] 


In order to address the backlog of cases, PAO, Department of Public Defense, Superior Court, Department of Judicial Administration, and District Court requested funding in Ordinance 19318 (“COVID 8”) adopted by the Council on July 27, 2021. As shown in Table 1, Ordinance 19318, included $42,460,00 million to address the legal system backlog resulting from the pandemic.

Table 1. Legal System Backlog COVID 8 Appropriation
	Agency 
	Appropriation

	Department of Judicial Administration
	$3,643,000

	Department of Public Defense
	$10,661,000

	District Court 
	$4,398,000

	Prosecuting Attorney
	$12,862,000

	Superior Court 
	$10,896,000

	
	

	Total
	$30,818,000



Ordinance 19318 included a proviso (Ordinance 19318, Section 2, Proviso P4) in order to track progress in addressing the backlog. The proviso requires three reports. The first report only requires a definition and discussion of how the backlog of criminal and civil cases being addressed with resources supported by Ordinance 19318 will be defined.  The second (dues May 16, 2022) and third (due November 14, 2022) reports will cover the period from July 27, 2021 through March 31, 2022 and from April 1, 2022 through September 30, 2022 respectively. These reports are required to report on positions supported by the ordinance, how much of the appropriation has been spent, data on backlogs, and a discussion of barriers or system challenges to addressing the backlog or addressing new evictions. 

The proviso withheld $600,000 from the budget of Office of Performance, Strategy, and Budget. Moneys are to be released in $200,000 increments upon the adoption of the motion acknowledging receipt of each report. 
Of this appropriation, $600,000 shall not be expended or encumbered until the office of performance strategy and budget transmits three reports on progress toward addressing the civil and criminal case backlog that resulted from the COVID-19 pandemic and progress on addressing new eviction cases after the state eviction moratorium is lifted.  Each report shall be transmitted with a motion that should acknowledge receipt of the report.  Each motion should reference the subject matter, the proviso's ordinance number, ordinance section and proviso number in both the title and body of the motion.
	The first report shall include a baseline definition of how the backlog of criminal and civil cases being addressed with resources supported in this ordinance (Proposed Ordinance 2021-0238) is defined in terms of the age of cases, when cases were filed and case types, or other relevant criteria, and how many cases meet the definition by case type for monitoring purposes.  The first report shall also identify a start date for tracking eviction cases.
	The executive should electronically file the first report and the motion required by this proviso no later than November 30, 2021, with the clerk of the council, who shall retain an electronic copy and provide an electronic copy to all councilmembers, the council chief of staff and the lead staff for the budget and fiscal management committee, or its successor.
 	The second and third report shall cover the periods from July 27, 2021, through March 31, 2022, and from April 1, 2022, through September 30, 2022, respectively, and include, but not be limited to, the following information from district court, the department of judicial administration, the prosecuting attorney's office, the department of public defense and superior court:
	A.  A list of positions supported by this ordinance (Proposed Ordinance 2021-0238) for district court, the department of judicial administration, the prosecuting attorney's office, the department of public defense and superior court, by job type, the number of those positions that are vacant and the hire dates for all filled positions in the period covered by the report and the total since the July 27, 2021,
	B.  How much of the appropriation for district court, the department of judicial administration, the prosecuting attorney's office, the department of public defense and superior court this ordinance (Proposed Ordinance 2021-0238) has been expended as of the final day of the reporting period and the total since the July 27, 2021,
	C.  For superior court cases, the number of backlog cases as defined in the first report, and the number of backlog cases resolved, by charge and type of resolution,
	D.  For district court cases, the number of backlog cases as defined in the first report, and the number of backlog cases processed and removed from the system, and
	E.  The identification and discussion of barriers or system challenges to addressing the backlog or addressing new evictions.  The barriers and system challenges could be general or specific to a certain case type.
	Moneys shall be unencumbered in $200,000 increments upon adoption of the motion acknowledging receipt of each quarterly report is passed by the council.
	The executive should electronically file the second report and motion required by this proviso no later than May 16, 2022, and the third report and motion required by this proviso no later than November 14, 2022, with the clerk of the council, who shall retain an electronic copy and provide an electronic copy to all councilmembers, the council chief of staff and the lead staff for the budget and fiscal management committee, or its successor.
[bookmark: _Hlk95820237]Blake Appropriation.  In addition to the funding appropriated in Ordinance 19318, the Council also adopted Ordinance 19319 on July 27, 2021, which appropriated $19.5 million to address the funding needs resulting from the Washington State Supreme Court decision in State v. Blake.[footnoteRef:2] [2:  State v. Blake, 197 Wash. 2d 170, 174, 481 P.3d 521, 524 (2021)
] 

ANALYSIS
The Office of Performance, Strategy, and Budget coordinated with PAO, DPD, Superior Court, DJA, and District Court to develop definitions. As will be discussed below, Superior Court and District Court are using different definitions based on data availability. 
Superior Court.  The Court defines the pandemic-related backlog as, “the number of pending cases filed exceeding the pre-pandemic volume."[footnoteRef:3] This means that cases filed at any time are counted in the backlog totals. In addition to the filed cases, the criminal felony backlog includes unfiled felony referrals from law enforcement awaiting PAO filing decision.[footnoteRef:4] Figure 1 below[footnoteRef:5] shows that all pending felony cases (filed and unfiled) exceed pre-pandemic volume by 2,975 cases.[footnoteRef:6]  [3:  Page 20]  [4:  Page 20 ]  [5:  Page 23 ]  [6:  Data is through September 30, 2021. The report indicates that the second report (anticipated to be transmitted May 16, 2022) will include quarterly values through March 31, 2021. The third report will include values through Q3 2022 (September 30, 2022) and will be transmitted to Council November 14, 2022. (Page 21)] 

        Figure 1.  Filed and Unfiled Felony Backlog.
[image: ]
Table 2 below provides a summary of Superior Court's backlog measures as seen on page 6 of the report. This table encompasses the total resolved criminal cases, PAO unfiled pending cases, and pending eviction cases, formerly known as unlawful detainers.
Table 2. Superior Court Backlog Measures[footnoteRef:7] [7:  Page 6 ] 

	Measure Category
	2019 Average
	Q3 2021
	Difference from 2019

	Total
	22,869
	21,128
	-1,741

	Criminal[footnoteRef:8][footnoteRef:9] Total Resolved [8:  Excludes appeals cases.]  [9:  Executive staff stated that because cases had considerable variation in time to resolution prior to the pandemic due to many different reasons it was not feasible to distinguish between a case that is pending due to previously normal reasons and one pending due to pandemic-related reasons. ] 

	1,447
	1,298
	2,075

	Resolved by Jury Trial
	3.0%
	2.5%
	-0.5%

	Resolved by Non-Jury Trial
	0.4%
	0.6%
	0.2%

	Resolved by Guilty Plea
	77.1%
	57.6%
	-19.5%

	Dismissal
	19.1%
	37.4%
	18.3%

	Others
	.05%
	1.9%
	1.4%

	PAO unfiled pending cases
	1,800
	2,700[footnoteRef:10] [10:  Estimate as of the end of Q3 2021. Data limitations prevent precise reporting.  ] 

	

	Pending evictions
	461
	505
	44



As seen in Table 3 below[footnoteRef:11] there are fewer overall pending cases for Superior Court. As the report states, although overall pending caseload is lower than baseline levels, the number of criminal pending cases is up sixty percent compared to baseline levels. [11:  Page 21 of the report] 


Table 3. Superior Court Active Pending Caseload
	Reporting Category
	2019 Average
	Q3 2021
	Difference from 2019

	Total[footnoteRef:12] [12:  Includes appeals cases] 

	22,869
	21,128
	-1,741

	Criminal[footnoteRef:13] [13:  Excludes appeals cases] 

	3,435
	5,510
	2,075

	Civil
	8,674
	6,974
	-1,700

	Domestic
	4,477
	4,526
	49

	Probate
	1,237
	1,285
	48

	Guardianship
	388
	491
	103

	Adoption
	196
	269
	73

	Parentage
	248
	258
	10

	Involuntary Treatment Act
	235
	428
	193

	Juvenile Dependency
	563
	249
	-314

	Juvenile Termination
	257
	278
	21

	Other Juvenile
	109
	109
	0

	Juvenile Truancy
	2,306
	361
	-251

	Juvenile Offender[footnoteRef:14] [14:  According to Executive Staff, if a juvenile is charged as an adult, those cases are included in the criminal row.] 

	570
	319
	-251

	Evictions
	461
	505
	44



State v. Blake.  In February 2021, through State v. Blake[footnoteRef:15], the Washington State Supreme Court found simple possession unconstitutional because it did not require proof of intent. Among the multiple consequences of Blake is that all pending Violation of the Uniform Controlled Substance Act (VUCSA) possession cases are required to be dismissed and all prior convictions to be vacated or re-sentenced. According to the State Department of Corrections there were between 750 and 1,200 King County incarcerated defendants affected by Blake in May of 2021 and the King County Clerk's Office estimated approximately 50,000 affected defendants eligible for vacation of their conviction and reimbursement of paid fines and fees. According to Executive staff, the dismissals listed in Table 2 includes cases dismissed due to Blake in Q2 and Q3 2021. Table 2 does not include vacations or resentencing of cases with previous resolutions.   [15:  State v. Blake, 197 Wash. 2d 170, 174, 481 P.3d 521, 524 (2021)
] 

Evictions.  Eviction case numbers, also known as unlawful detainers, have been low during the pandemic due to local and state eviction moratoriums. While the state moratorium ended June 30, 2021, Governor Jay Inslee provided a "bridge" moratorium that ended October 31, 2021.[footnoteRef:16] Some local moratoriums have extended into 2022 in addition to funding programs to prevent evictions.  [16:  Emergency Proclamation by the Governor Amending Proclamations 20-05 and 21-09, 21-09.1 "Tenancy Preservation – A Bridge to E2SSB 5160. https://www.governor.wa.gov/sites/default/files/proclamations/proc_21-09.1.pdf ] 

According to the report, monthly eviction case filings are reported beginning January 2020 with trends to be assessed relative to the end of relevant moratoriums and restrictions. The last row of Table 2 above shows that in Q3 2021 there were 505 pending eviction cases compared to the average of 461 in 2019. Table 7 on page 23 of the report indicates that in 2019 the monthly average number of eviction filings was 385; in September 2021 there were 80 evictions filed. 
District Court.  According to the COVID-19 Legal System Backlog Report, data limitations and case complexity prohibits the Court from providing complete data on all of its backlogged cases, therefore backlog measures are not quantitatively compared to the pre-pandemic volume.  The report also notes that the Court does not attempt to attribute causation to specific contributing factors for any particular delayed legal case or to determine the extent each individual factor contributes to backlogs or reductions in pending caseloads.  
[bookmark: _Hlk94186841]According to the report, the backlog of cases shown in Table 4 consists of infraction and small claims matters that are on hold and were filed from March 20, 2020, to the start date of District Court special backlog calendars are considered pandemic-related backlogged cases, as well as the number of civil trials awaiting scheduling.  Table 4 also below provides quarterly numbers (provided by PAO) of unfiled District Court criminal cases, which can be compared to pre-pandemic (average 2019) levels.  

Table 4. District Court Backlog Measures
	
	Pre-Pandemic
	Q3
2021
	Pandemic-related backlog

	Small Claims Backlog
	N/A
	2,043
	2,043

	Infractions Backlog
	N/A
	4,021
	4,021

	Civil Trials Awaiting Scheduling
	N/A
	55
	55

	Suspended Failure to Appear (FTA) Warrants
	N/A
	3,823
	3,823

	Unfiled District Court Criminal Backlog (PAO)
	830
	3,000
	2,170



According to District Court, the Court is using a different approach than Superior Court to track pandemic related backlogs. The new cases will count towards District Court's backlog until the special backlog calendars are operating.  District Court expects to begin operating special backlog calendars starting February 28, 2022. The Executive also notes that it is difficult to compare District and Superior Court’s operational impacts because the difference in caseload, volume, and operations.  Below are examples and comparisons of District and Superior Court operations.

· In addition to handling State filings, District Court provides services for 14 County contract cities and Superior Court has only one filing jurisdiction.   

· In Superior Court, a criminal case is filed and runs a set course to a plea or trial, whereas District Court deals with more pro se defendants. 

· The State (Superior Court) generates arraignment notices and every case notice after that date are handed out by the Court at the time of the hearing. 

· District Court's staff is responsible for all case processing, including calendaring and sending notices for every case filed.  

· District Court has more criminal filings compared to Superior Court. Courts of limited jurisdiction do not have sentencing guidelines and most convictions result in sentences imposing suspended or deferred jail time on probationary conditions.    

· District Court has a greater number of diversion options that require court supervision and hearings.  In Superior Court, probation supervision is done by Probation that works directly for the court.  

· All review hearings and administrative reviews are handled by District Court and result in the need for additional hearings to be set.  Therefore, it is difficult to count a case from beginning to end when cases that were heard years prior are still shown as active cases in the system.   

· District Court operates calendars in eight locations every day and currently there are 30 to 40 cases on a morning or afternoon non-jury trial calendar (pre covid the case numbers were higher). Due to Covid Safety Protocols, the Court cannot set more than 40 cases on a calendar because it isn't clear if defendants will appear by phone or in person.  In Superior Court, if a judge is absent, the calendars will still run with a pro-tem judge.  
 
According to District Court, the Court is adding capacity and is currently training two Commissioners to assist with the additional calendars, training and hiring additional staff as the Court has resumed setting all types of cases.  District Court also notes that the Court plans to prioritize cases by age, but due to the amount of backlog and current influx of cases, it may take a while longer to eliminate the backlog. 

Pandemic Continues to Impact Operations. Council staff asked both District and Superior Courts to report the on the most recent impact from the Delta and Omicron COVID-19 surges. Both report the pandemic continues to result in disruptions to operations. 

Superior court reports it suspended in-person criminal trials for the time period of 12/28/2021 through 2/11/2022 via Emergency Orders 34 and 35.  Pre-trial criminal hearings such as arraignments and omnibus hearings, and other criminal matters such as plea hearings and sentencings were not interrupted by the trial suspension.  Civil, family law and juvenile matters, including trials and hearings, continued to occur remotely, and also were not interrupted.  Judicial resources were temporarily reassigned to these matters since criminal trials were suspended.   The court’s hours were not changed and there were no staffing impacts as a result of this criminal trial suspension. Additionally, it was noted by the Chief Judge that an indirect impact has been the hampered ability for attorneys to meet with clients because of COVID impacts in the jail.  That has resulted in slow-going for attorneys to be prepared.

District Court reports the following:
· Spikes in COVID cases have required adjustments to operations such as temporary suspension of jury trials and requiring calendar numbers to be reduced to reduce courtroom capacity.  
· Staff absences and COVID isolation requirements have impacted our ability to process work, set hearings, and has required the temporary suspension of services.  
· Difficulties in hiring qualified court staff, existing staff shortages internally and staffing challenges and shortages in FMD and Sheriff’s office impacted our ability to expand to night court hours as originally proposed.  In the alternative, we planned to expand our daytime operations, but the recent Omicron variant surge and difficulty in hiring and training temporary staff have delayed the court’s ability to start those additional calendars until February 28, 2022.    
· Difficulty in hiring and training the Covid funded temporary staff needed to address backlog due to fewer qualified applicants, fewer people accepting jobs, and absences of current staff needed to hire and train.    
· Remote hearings significantly slow courtroom efficiency and limit the number of cases that can be heard on any scheduled calendar.  

Issues for Council Consideration 

Tracking Backlog of Serious Felonies. As proposed, the report will not specifically track resolutions or progress for serious felonies. Because these are the type of charges that are more likely to result in pre-trial incarceration, the backlog in these cases can result in an increase in the daily jail population. PSB reports the number of pending class A felonies could be reported if requested by the Council.  The Council may wish to consider for future reports asking PSB to track status of the backlog of class A felonies. 

INVITED

· [bookmark: _Hlk95890959]Patrick Oishi, Presiding Judge, Superior Court 
· Barb Miner, Director, Department of Judicial Administration (DJA)
· Teresa Bailey, Deputy Director, DJA
· Susan Mahoney, Presiding Judge, District Court 
· Leesa Manion, Chief of Staff, King County Prosecuting Attorney’s Office 
· David Baker, Data Analytics Manager, King County Prosecuting Attorney’s Office
· Anita Khandelwal, Director, Department of Public Defense 
· Dwight Dively, Director, Performance, Strategy and Budget
· Kapena Pflum, Budget Manager, Performance, Strategy and Budget 
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1. Proposed Motion 2021-0456 (and its attachments)
2. Transmittal Letter
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