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Memorandum

TO:	Seattle City Council
[bookmark: _GoBack]	King County Council

FROM:	King County Prosecuting Attorney’s Office (KCPAO)
King County Sheriff’s Office (KCSO)
Seattle Police Department (SPD)

SUBJECT:	Proposed Ordinance regarding Questioning of Juveniles[footnoteRef:1] [1:  A nearly identical proposal has been submitted to the King County Council.] 



The Ordinance:

The King County Department of Public Defense is proposing an ordinance prohibiting law enforcement officers, except in very limited circumstances, from questioning persons 17 years of age or younger and prohibiting law enforcement officers from requesting permission from a person 17 years of age or younger to conduct a search (including of persons, property, vehicles or abodes) unless legal counsel is provided for the child.

The limitation on questioning is stated the following way:  Law enforcement may not subject a person 17 years of age or younger to an interrogation or engage in unnecessary conversation with a child who is not free to leave unless and until that child consults with legal counsel. The requirement of counsel also applies to any request of a child to consent to a search.  It further provides that the consultation cannot be waived and that after the consultation occurs, law enforcement must talk to the attorney to see if the child wishes to assert a constitutional right.  Law enforcement must accept the attorney’s representation of an assertion of rights as if it came from the child.  “Unnecessary conversation” is defined in the ordinance extremely broadly – all communications “that are not designed to address the child’s physical needs or to give the child directions relation [sic] to operation of the facility or information regarding the location where the child may be detained.”  

The “limited circumstances” in which the requirement of counsel does not apply are when the officer who questions the child reasonably believes the information he or she sought was necessary to protect life from an imminent threat AND the officer’s questions are limited to those questions that are reasonably necessary to obtain that information.

Potential Concerns:

1) There exist multiple constitutionally tested safeguards in place to assess the voluntary nature of the juvenile’s confession.  

The ordinance purports to address concerns about suggestibility of children compared to adults and the inability of children to understand their rights.  Many of the citations supporting these well-known points are studies from the 1980’s and 1990’s.  As briefly discussed in the proposed ordinance, there is ample case-law pertaining to the issues of voluntary consent by juveniles and the knowing, voluntary and intelligent waiver of Miranda rights by juveniles.  The current case law already takes into account these studies and considerations.  The safeguards in the law currently are more than sufficient to determine if a juvenile made a knowing, intelligent and voluntary waiver of their Miranda rights or voluntarily consented to a search.  In addition, current and evolving case law carefully takes into consideration juvenile brain science when determining issues of waiver of rights.  

The proposed ordinance also claims to combat false confessions.  The justification for the ordinance states that over 1/3 of false confessions involve juveniles.  The authority for this claim is a 2004 law review article and does not provide any further details about how the presence of an attorney would work to reduce false confessions.[footnoteRef:2]  Most, if not all, questioning of juveniles (and adults) that occur by members of the Seattle Police Department and King County Sheriff’s Office are audio and/or video recorded – in the field, most Seattle Police officers are equipped with body-worn microphones and cameras, patrol vehicles are equipped with in-car audio/video systems, and interviews at Seattle and King County police stations are almost always audio and/or video recorded.  A claim of a false confession will be analyzed by watching or listening to the questions posed, the circumstances of the questioning and the substance and the manner of the answers given by the juvenile.  Having a lawyer present during questioning who wasn’t present for the crime does nothing to prevent false confessions.  Having a lawyer present will simply prevent any statements at all. [2:  Note that this statistic is based on 125 “proven false confession cases” from 1971 to 2002.  The vast majority of these cases are from the 80’s and 90’s when juvenile practice was quite different than today.  As we know, the mid-90s was the time when many viewed juvenile crime as out of hand and warned us of the spread of the “super predator.”  We weren’t talking about juvenile brains then.  In short, this ordinance’s claim that “recent research has shown that more than one-third (35%) of proven false confessions were obtained from suspects under the age of 18” is extremely misleading.
] 


This proposal can be characterized as a solution looking for a problem. Cases of false confessions appear to be exceedingly rare in King County.  Although we do not track the number of suspected false confessions, this issue has not been alleged in a filed juvenile court case in at least the past 15 years (according to the past two Juvenile Supervisors).  It is also important to note that all confessions are reviewed by a judge in a CrR 3.5 hearing, and so any claim of false confession or coercion by police is reviewed.  Furthermore, even if there were a concern that a juvenile falsely confessed, trials in Juvenile Court are all bench trials.  Judges are well situated to scrutinize the veracity of a confession, taking into account all of the surrounding circumstances and brain science literature cited by the proponents of this ordinance.

A recent example demonstrates just how careful police are when examining juveniles.  In April of 2020, a 13-year old juvenile shot and killed a stranger who was simply walking home at 9:00 p.m.  The innocent and random victim was killed because the 13-year old “just felt like doing it.”  The detectives investigating this crime carefully and slowly advised the juvenile of his Miranda rights, repeating them when necessary and answering any of his questions.  In a recorded interview, the 13-year old confessed to this horrible crime.  It is unlikely that an attorney would have allowed this interview to occur.  The 13-year old’s confession is consistent with all of the other evidence in this case.  The proposed ordinance does nothing to prevent false confessions.  It simply interferes with investigations into serious crimes. 

2) The proposal will further erode trust between juveniles and law enforcement and will lead to more arrests of juveniles and increased danger to the community. 

The proponents of this ordinance opine that this ordinance will foster greater trust and accountability between police and juveniles of color.  However, they fail to explain precisely how a process designed to have a lawyer intervene between police and a juvenile will in fact achieve these goals – in fact, the opposite is more likely to be true.  The clear message of the ordinance is that police are not to be trusted under any circumstances and are only looking to punish juveniles.  There are scores of real life examples where this has not proven to be true – that speaking with an officer immediately in an ongoing investigation has served both the juvenile to be released from custody and helped prevent violent crime. 

In a recent homicide investigation in King County involving three 16 and 17-year old juveniles of color, one of the 16-year old suspects was arrested.  He indicated that he wanted to tell the detectives what happened but felt like he should talk to his lawyer.  His lawyer came to the police department and spoke with the juvenile.  The lawyer confirmed that the 16-year old wanted to tell police what happened, but the lawyer wanted to consult with an additional attorney.  On the advice of the other lawyer, the 16-year old invoked his right to counsel and the police never got the story from the perspective of the juvenile.  He has since been charged with murder.  The other 16-year old suspect was detained and interviewed by police on two separate occasions.  Police were able to corroborate much of what this 16-year old said in his two interviews.  This 16-year old was not booked or charged as police were able to determine that this juvenile was a witness rather than a suspect based in part on what he told police. Both of these 16-year old juveniles have considerable arrest history and experience with Miranda and talking to police.

In another recent example, elderly Vietnamese paper delivers were the victims of a vicious shooting. They had nothing to do with the suspects except that the suspects errantly believed that they were rival gang members based on their driving style (which was attributable to their paper delivery). Four suspects were arrested shortly after the incident. Two of suspects were juveniles, and two were adults. One juvenile invoked his right to remain silent and the other juvenile gave a statement.  The juvenile who gave a statement demonstrated a diminished level of involvement and was given a lenient sentence.  His statement also helped exonerate the other juvenile. Finally, and most importantly, his statement helped solve multiple shootings, which effectively ended a reign of violence where gang members were shooting almost indiscriminately at people, houses and cars throughout South Seattle.

As demonstrated by these examples, the danger to the community is very real.  Data from the KCPAO’s Crime Strategies Unit show that in March and April of 2020, approximately 25% of 1st Appearances held in Juvenile Court involved juvenile gun crimes.  These crimes ranged from murder and assault 1 to robbery with a gun, and Unlawful Possession of a Firearm.  Appropriately, there is currently a lot of emphasis and effort focused on addressing juvenile gun violence.  Erecting an additional barrier for police will not advance these important and worthwhile efforts. 


3) The proposed ordinance is impractical and will lead to unjust and potentially dangerous results.

The proposed ordinance applies to “custodial questioning.”  It purports to be aimed at “interrogations” but would appear to encompass a much larger range of scenarios.  The early stages of many police investigations can be chaotic and fluid.  It is often unknown who is a suspect versus who is a witness or even a victim.  For that reason, and others, police frequently question victims and witnesses at the police station, in a patrol car, or away from others, in the same type of surroundings as they would question a suspect.  This ordinance would require appointment of a lawyer in every situation where police are interviewing a juvenile witness or victim at the police department or in any other setting that was determined to be “custodial.”  It is nonsensical and counterproductive in a fluid situation such as this to require a police officer to have a juvenile victim or witness talk to an attorney before talking to police.  Ideally, defense attorneys would encourage victims or witnesses to cooperate with the police investigation but many times we see that this is not the advice given by defense attorneys.  We do not want to see a situation where victims or witnesses are discouraged from reporting crime because the attorney is unsure of whether the juvenile is a witness, victim, or suspect and so they err on the side of caution and discourage the juvenile from speaking with police.  

This is not a theoretical concern.  There are many scenarios where the inability to interview juveniles would be a miscarriage of justice.  For example, sexually exploited juveniles are often questioned at some point in a setting that would be considered custodial interrogation as technically they are committing a crime.  However, law enforcement’s interest in talking to them focuses on the victimization of the juvenile.  The requirement of involving a lawyer could easily impede these very important investigations.  The same is true of domestic violence or sexual assault situations where the juvenile reports their victimization after getting into some type of trouble.  These situations would not be subject to the limited exception to the attorney requirement because they do not present an imminent threat to life.  

Also, juveniles, more than adults, tend to commit crimes in groups.  However, it is not always the case that all members of the group bear the same level of culpability – and police are trained to quickly triage these chaotic situations.  For example, we frequently see a group of juveniles in a car where one or more occupants of that car commits a drive by shooting.  Frequently, several of the people in the car are merely witnesses. These crimes can be deadly or harmful to people and property and we want police to be able to fully investigate, solve and stop this type of crime.  Interviewing juveniles in this situation with proper Miranda warnings is a necessary part of holding people accountable for their actions and reducing violent crime.  In many instances, juveniles are able to best exonerate or mitigate their involvement in a case early in the investigation. 

Finally, it is not uncommon for juveniles to associate with young adults (18-24).  It would be both unwieldy and inequitable for a law enforcement officer to quickly get the perspective of a 19 year-old at the scene, but require a juvenile to sit on a curb and wait for a lawyer to advise them.  It is not uncommon for adults to exploit juveniles knowing that juveniles receive lessor punishments.  By creating the above scenario, the adult will be able to effectively pin any criminal activity on the juvenile without the juvenile being able to explain their side of the story quickly.    

Conclusion

The proponents of this ordinance claim that it will “create greater trust, accountability and due process for all.”  This ordinance does none of those things.  This isn’t about preventing false confessions or any other type of injustice.  Due process is guaranteed by the Courts that will carefully scrutinize the process by which a juvenile gave consent to search or by which the juvenile answered questions posed to him or her by the police.  Trust is not built between the police and juveniles by having an attorney intervene to most likely advise them not to talk to police.  Accountability is not increased by giving juvenile suspects more rights than are afforded by the 4th and 5th Amendments and the Washington State Constitution.

For all of these reasons, the Seattle City Council and the Mayor of Seattle should not enact an ordinance that would discourage and impede adults OR juveniles from reporting crimes, helping solve crimes, or taking responsibility for committing crimes.  
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