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SUBJECT

Proposed Motion 2011-0315 would accept a proviso response responding to issues causing increased costs and delays related to the use and release of performance bonds, and the recommendations to resolve those issues
BACKGROUND

2012 Budget Proviso
The King County 2011 budget ordinance, (Ordinance 16984, Section 17) includes a proviso that reads, in part, as follows:

P1 PROVIDED THAT:

“Of this appropriation, $100,000 shall not be expended or encumbered until the executive transmits and the council adopts a motion that references the proviso's ordinance, section and number and states that the executive has responded to the proviso. This proviso requires the executive to provide a report relating to the release of performance bonds that are administered by the department of development and environment services, the roads division and the water and land resources division. The report should:
1. Address the current process that often results in increased costs to developers or to unanticipated county costs to repair infrastructure.
2. The executive should collaborate with the Master Builders Association, the department of transportation, the department of natural resources and parks and the department of development and environmental services in preparing this report.
3. The report should evaluate the data collected from the parties above identified and propose specific solutions and process changes to help ensure that the release of performance bonds will not result in increased costs to developers or county departments.

Purpose of Performance Financial Guarantees - Performance bonds and other financial performance guarantees are administered by the Department of Development and Environmental Services ("DDES"), with involvement by the Department of Transportation ("DOT") and the Department of Natural Resources and Parks ("DNRP").
Performance guarantees are obligatory financial mechanisms (e.g. bonds or letters of credit) posted by developers when they seek project approval from the County without having fully completed a plat’s required public infrastructure improvements.  Performance guarantees are only applicable when public infrastructure improvements are required of a new development; and only required when a developer requests to postpone completing the required public infrastructure in order to receive plat approvals from the County to authorize selling lots or occupying structures. 

SUMMARY
In responding to the budget proviso, the Executive has transmitted a report entitled "2011 Budget Proviso Response Report: Recommendations to Improve Timely Release of Performance Bonds and Ensure Quality Improvements," as well as, a motion accepting the report.  (See Attachment 2 for the full report).
Certain County Regulations at Core of Issue
The report identifies certain County regulations as being at the core of this issue.  These County regulations, which are adopted in accordance with RCW 57.17.130, allow final plat approval and recording before the public infrastructure had been completed.  

Completion of the infrastructure is intended to be guaranteed by a bond or other appropriate financial guarantee.  However, in some cases, deferring completion of infrastructure until after plat recording has resulted in more uncertainty and unplanned costs for developers when it came time for the final infrastructure approval.

That is because internal disputes between County agencies overseeing development can arise about whether infrastructure completed after recording complied with King County’s expectations and requirements.  Because of these disputes, the coordination between County departments and developers has suffered.  

Positive and Negative Aspects of Performance Financial Guarantees 
The following is a summarization of a section in pages 9 and 10 of the report that outlines positive and negative aspects to using performance financial guarantees.  

Positive:

Allowing performance guarantees (or “guarantee”) in-lieu of the actual construction of various public improvements provides applicants initial monetary relief by postponing expenditures, and allows subdivision projects to generate revenue with “early” recording and sale of lots, or in the case of non-subdivision projects, allowing temporary occupancy of commercial and similar use buildings.

The intent is that the revenue generated from the sale of lots or temporary use of buildings will provide funds to complete required public infrastructure improvements.  
Public infrastructure requirements can be a substantial portion of the cost in bringing a new development to fruition and allowing applicants to delay those expenditures and generate revenue quicker is seen as a best practice in keeping projects alive and moving forward.   

Negative:

Performance guarantees poses a risk if the applicant cannot produce a successful project that generates revenue to complete public infrastructure obligations.  By and large, most projects are successful; but there are a significant amount of projects that have not been, especially recently with the housing market recession.  As of the end of 2010, there were 18 plats and other site developments projects in performance guarantee forfeiture, and additional projects with extensions to their performance guarantees due to inability to complete within the required timeframe.  

Performance guarantees are intended to ensure that the County is not left financially obligated to bring the site into an adequate operational standard.  However, the common financial guarantee used (i.e. surety bond) is a form of third-party insurance and can be difficult, complicated and expensive for the County to fully collect.  Pursuing forfeiture collection involves non-construction costs related to legal representation, as well as the additional time dedicated by supervisors and staff to prepare project cancellation notices, forfeiture documents and briefs.  
In seeking to recover forfeitures quickly, often the County negotiates settlements and does not obtain sufficient funds from the applicant to cover all costs to rectify incomplete improvement construction.  However, that leaves the County to expend funds to bring the infrastructure up to minimum standard or leave it as is and risk additional longer-term maintenance costs and increased liability.
Potential Cause for Delays
The report identifies the following as problems that have the potential to delay processing and release of guarantees, as well as, add costs to both applicants and County review agencies:

· Inadequate and ineffective interdepartmental coordination during construction inspections (i.e. lack of a single point of contact),
· Difficulty in having incorrectly constructed infrastructure repaired or replaced by the applicant,
· Differences in departmental interpretation and acceptance of work performed by the applicant, 

· Significant difficulty in ensuring “bonded” (i.e. guaranteed) public infrastructure is completed within one to two years after primary approval of the project,
· Unclear, inefficient and non-binding dispute resolution for interdepartmental disagreements leading  to lengthy project delays and added costs,
· Problems with inadequate training and/or interdepartmental involvement in inspections during construction.  Limited and inadequately trained staff can create a situation where a piece of infrastructure is tentatively approved during construction, but is overturned at final inspection by another agency inspector, and 

· Inadequate and ineffective applicant coordination and design oversight during construction inspections (i.e. lack of project management).

General Recommendations
The report contains the following five general recommendations: 

1. Amend the County Code to require more completion of required public infrastructure prior to final plat approval and recording,
2. Establish a service agreement between the County agencies involved to improve coordination in the inspection of public infrastructure and release of performance guarantees,
3. Implement a unified fixed fee system for inspections, including those of public infrastructure, to ensure cost predictability to developers, 

4. Establish and adhere to an efficient and binding inter-agency dispute resolution process, and 

5. Conduct a future evaluation of possible reductions in the required maintenance and defect financial guarantee based upon anticipated improvements in public infrastructure quality.  

Attachment 3 of the staff report is a matrix that includes a more detailed summary and description of the (1) Executive-proposed recommendations, (2) proposed implementing actions, (3) the Master Builders Association response to the proposed recommendations and actions and (4) background information outlining reasons for the proposed recommendations and actions.
ANALYSIS
Need for Performance Financial Guarantees Program
Although, the report contains a frank discussion about the pros and cons of allowing performance financial guarantees, it should be understood that the general consensus of those involved with the preparation of the report is that the performance financial guarantees program has value and should not be eliminated.  
Therefore, the report recommendations represent a trade-off in that (1) the County minimizes its risk from forfeitures or incomplete infrastructure and (2) project developers benefit from increasing the efficiency and coordination in the County's implementation of the program, 
Recommendation and Action that Minimizes Risk to County 
The intent of Recommendation and Action 1 is to minimize the risk and likelihood of forfeitures and incomplete infrastructure left to County custodial care.  This is to be achieved by Code revision requiring more critical and substantial infrastructure improvements be completed earlier in the process and not be allowed to be delayed until all major project approvals have been granted.  
This Recommendation 1 removes some flexibility to applicants in financing projects.  However, adequately financed and less speculative projects are more likely to have successful completions and to pose less of a risk to the County for remediation.  Implementing Recommendation and Action 1 would probably result in completion of the required infrastructure as early in the construction process thereby allowing the developer to complete all obligations on a project quickly and efficiently and to then move easily to another project.   
Enforcing forfeitures and taking legal actions years after projects have begun is costly to both applicants and County agencies.  Council staff believes that this Recommendation and Action 1 could reduce future costs by reducing the number of forfeitures. Recommendation and Action 1 is supported by the Master Builders Association.

Recommendations and Actions 2 through 5 that Increase Process Efficiency 

The County agencies (DDES, DOT and DNRP) reviewing and inspecting projects share a responsibility to ensure these projects are completed quickly and efficiently.  Clearly, there is a need for a high level of coordination between those agencies to ensure the needs and interests of the public, as well as the developer/applicants, are met as adequately as possible.  
Council staff believes that the Recommendations would:

· Better unify and coordinate the comprehensive roles and responsibilities each agency serves in reviewing, inspecting and maintaining public infrastructure built by the private development community,

· Create a streamlined relationship between the County and developers, given that the private development community bears the burden of financing and constructing public infrastructure needed for new developments, and

· Improve project predictability and reduce project costs, by establishing reliable and predictable fixed fees for County inspections, as well as, evaluating reduced maintenance and defect guarantee amounts. 
REASONABLENESS
Council staff considers the report to be compliant with the requirements of the proviso and that it would be reasonable for the committee to approve the proposed motion, as amended by the technical and title amendments. 
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