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Law & Justice Committee
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SUBJECT

Briefing 2017-B0199 is a briefing on the 2016 Office of Law Enforcement Oversight (OLEO) Annual Report required by the King County Code.[footnoteRef:1]  [1:  The OLEO annual reporting requirements are found in KCC 2.75.040(H), which underwent substantial revision in March 2017 by the adoption of Ordinance 18500.  Prior to that time, the OLEO annual report was required under KCC 2.75.050, which was repealed in Ordinance 18500.] 


SUMMARY

The OLEO on August 28, 2017 submitted to the Council its 2016 Annual Report (2017-RPT0116).  The Office on October 2, 2017 transmitted to the Council additional information in the form of a supplement to the original report. These documents can be found in Attachment 1. 

The OLEO Director advised that the 2016 Annual Report and its supplement were developed under code provisions that existed throughout 2016.[footnoteRef:2]  These provisions, then codified at KCC 2.75.050, are quoted below. OLEO's transmitted reports, together, meet the requirements mandated by the code in effect in 2016. [2:  KCC 2.75.050.] 


In March of 2017, the Council passed Ordinance 18500, which substantially changed annual reporting for OLEO.  The current version of KCC 2.75.040 instead of requiring a report, as was the case prior to the adoption of Ordinance 18500, now grants OLEO with the authority to develop an annual report and to submit it by June 1 to the Council. Under a strict interpretation of the current version of KCC 2.75.040, it is within the discretion of OLEO to issue an annual report but if it does, it should be done by June 1 and be accompanied by a motion accepting the report.   Therefore, while the reports submitted by OLEO do not comport with the terms of the current version of KCC 2.75.040, which was not in effect in the 2016 reporting period, the Director has indicated that she intends to follow the provisions of the revised KCC 2.75.040, and specifically subsection (H), as it relates the annual report for 2017.  

The reports indicate that the OLEO reviewed 196 of a total of 233 KCSO IIU investigations and certified all but three. The remaining 37 investigations for 2016 had not been completed by April 2017 when OLEO finalized its data. The reports also provides detailed information on citizen complaints (63% of total) and internal complaints (37% of total).  

The reports indicate that the KCSO issued sustained findings and took corrective action with some or all of the allegations that were examined as part of 76 investigations.  A descriptive statistical analysis shows that 87% of the corrective action taken for sustained complaints fell into the categories of suspension, termination or written reprimand.

BACKGROUND 

OLEO was established in K.C.C. 2.75 via Ordinance 15611 in 2006.  Following an unfair labor practice filing and subsequent bargaining with the King County Police Officers Guild, K.C.C. 2.75 was updated via Ordinance 16511 in 2009.  

This framework established initial KCSO oversight responsibilities for OLEO including the authority to: 

· Receive complaints, but not conduct any investigations;
· Monitor KCSO administrative investigations and their complaint handling process;
· Request additional investigative work on issues material to the outcome of an internal investigation;
· Certify whether or not an internal investigation was thorough and objective;
· Issue statistical annual report on the complaint handling and internal investigation process; and 
· Issue annual reports on recommendations for improvements in policies, procedures and practices stemming from systemic problems.

In November, 2015, the citizens of King County approved an amendment to the King County Charter that established OLEO as a Charter-mandated office of King County within the Legislative Branch.  This Charter amendment, now Section 265 of the King County Charter, identified potential increased oversight responsibilities for OLEO and a requirement for those responsibilities to be established by ordinance.

In April 2017, the Council adopted Ordinance 18500, which amended K.C.C. 2.75 (regarding OLEO) and K.C.C. 3.16.060 (regarding the Department of Public Safety, also known as the King County Sheriff's Office (KCSO)) generally as follows:

K.C.C. 2.75 –Office of Law Enforcement Oversight
· Updated the role of the office and hiring of the Director.
· Established complaint and concern intake responsibilities, including the authority to recommend changes to specific KCSO complaint intake classifications.
· Established investigatory authority with subpoena powers for the office.
· Established authorities to review policies, procedures, training, operations, et al and make recommendations.
· Established annual and other reporting authorities.
· Updated access to relevant information and crime scene authorities.
· Established KCSO to OLEO notifications regarding the KCSO complaint handling process.
· Updated the officer-citizen mediation program.
· Established a responsibility to review the findings of inquests.
· Required an annual report to be transmitted for acceptance by motion of the Council.

K.C.C. 3.16.060 – Department of Public Safety (King County Sheriff’s Office)

· Establish a responsibility for the KCSO to provide OLEO with access to relevant information, crime scenes and notifications during KCSO's complaint handling process.
· Establish a process for OLEO and KCSO to annually develop pilot projects, policies and procedures.

Ordinance 18500 also established that nothing in the ordinance that is a mandatory subject of bargaining will be effective until bargaining is complete.  As of the writing of this staff report, negotiations between the union and the KCSO are ongoing.

ANALYSIS

Compliance with code provisions prior to April March 2017:

Prior to the Council adoption of Ordinance 18500, KCC 2.75.050 required OLEO to: 

             "C. Issue annual reports, beginning March 1, 2010.  The office shall file twelve copies of each report with the clerk of the council, for distribution to all councilmembers.  To facilitate availability of the reports to the public, the office shall also retain paper copies of the reports and post the reports on the Internet.  The office shall provide in the reports:
                1.  A statistical analysis of complaints, investigative findings and final discipline for sustained complaints.  The reports should include information about the number and type of misconduct cases in which the director did not certify that the investigation was thorough and objective; and
                2.  Make recommendations for action by the sheriff on needed improvements in policies, procedures and practices stemming from analyses that look beyond the individual cases of misconduct to identify systemic problems within the sheriff’s office. In addition to investigational materials available to the office, the director shall make use of all other available materials, including internal and external audits and reviews of the sheriff's office and critical incident reviews, in developing and making recommendations for improvements."

As is noted above, the 2016 Annual Report transmitted in Aug 2017, and its Oct 2017 supplement, meet the requirements set forth in the code in effect during 2016. 

Information and Data noted in Annual Report:

The OLEO has authority to conduct a certification review of any administrative investigation before the Sheriff’s Office issues the findings.[footnoteRef:3] The report indicates that the OLEO reviewed 196 of a total of 233 IIU investigations and certified all but three, which involve: [3:  K.C.C. 2.75.040(C).] 

1. A potentially unlawful search of a car in which the driver did not give consent to search;
2. Failure to interview the complainant in an allegation that a deputy was driving recklessly; and
3. Failure to find and interview witnesses to a one-car accident.

According to the OLEO report, complaints made by citizens accounted for 63 percent of the total IIU investigations.  The most common citizen complaint was “Excessive or unnecessary use of force against a person,” which accounted for 34 percent of all citizen complaints.  Internal complaints accounted for 37 percent of IIU investigations.  The most common internal complaints were “Conduct Unbecoming” and “Acts in Violation of KCSO Policies,” which each amounted to 15 percent of the total internal complaints.

Along with the data from the cases that were investigated in 2016, the Office establishes its main goals for the upcoming year:

1. Fulfilling the County’s Vision for Oversight: The Office indicates that this will happen with the full implementation of the 2015 Charter Amendment, which will require resolution of collective bargaining necessary to implement Ordinance18500.

2. Ensuring Integrity in Complaint Investigations: In addition to reviewing IIU investigations, the Office indicates that it will continue to submit recommendations to the Sheriff’s Office on making internal investigations more accessible to the public and improving policies and practices.

3. Analyzing Trends to Improve Community Outcomes:  The Office has indicated that it plans to review systemic issues and trends in complaints, reporting its findings to the public, and making recommendations for changes in policy or practice to the Sheriff’s Office. These reviews include: 
· Use of Force patterns, policies, and practices; 
· Policies and practices concerning the use of confidential informants;
· Practices with respect to classifying complaint intake and criteria for determining which are investigated; and
· Trends in how complaints from members of the public are handled as opposed to those that come from Sheriff’s Office employees.

4. Listening to Constituents: the OLEO is holding geographically diverse community meetings to identify areas for review and improvement of services by the Sheriff’s Office.  Additionally, the Office will expand its social media presence and make its webpage a user-friendly aid to generate public interest in the activity, growth, and impact of independent oversight in King County.

5. Assessing the Future: If new authorities and duties are affirmed, the office will assess its staffing capacity to fulfill its expanded mandate. 




Information and Data noted in October 2017 Supplement to the Annual Report:

The October 2017 Supplement addressed three 2016 code requirements that were not addressed in the original report: 1) a statistical analysis of complaints; 2) information on the discipline issued for sustained complaints; and 3) recommendations OLEO has made for action by the Sheriff on needed improvements in policies, procedures and practices stemming from analyses that look beyond individual cases of misconduct to identify systemic problems within the Sheriff’s Office.

1. Statistical analysis of complaints: 

An investigation conducted by the IIU will result in a determination for each of the allegations raised in a complaint.  The report indicates that Sheriff’s office determines whether allegations are:

· SUSTAINED - the allegation is supported by sufficient factual evidence and was a violation of policy.
· UNFOUNDED - the allegation is not factual and/or the incident did not occur as described.
· EXONERATED - the alleged incident occurred, but was lawful and proper.
· NON-SUSTAINED - there is insufficient factual evidence either to prove or disprove the allegation.
· UNDETERMINED - the completed investigation does not meet the criteria of the above classifications.

The report highlights the graph below, which shows a breakout of allegation determinations:
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2. Discipline issued for sustained complaints:

The report indicates that the KCSO issued sustained findings and took corrective action with some or all of the allegations that were examined as part of 76 investigations.  A descriptive statistical analysis shows that 87% of the corrective action taken for sustained complaints fell into the categories of suspension, termination or written reprimand (see Table 1 below).

Table 1. Corrective Action Taken by the Sheriff's Office

	Type of Discipline
	Percent

	Corrective Counseling
	5%

	Memo of Expectations
	3%

	Oral/Verbal Reprimand
	2%

	Resignation
	2%

	Retired 
	2%

	Suspension
	43%

	Termination
	12%

	Written Reprimand
	32%

	 
	 



3. Recommendations on policies, procedures and practices:

The report indicates that in 2016 OLEO consistently provided feedback to the Sheriff’s Office on the thoroughness of its investigations, including on the need to obtain statements from all involved parties, including officer(s), complainant(s), and witnesses.  The report indicates that in early 2017 KCSO made changes to its policy on gathering statements needed for an investigation.  It indicates that the new policy allows more discretion in determining whether a statement is needed and thereby “lowered the quality of investigations.”  On May 18, 2017, OLEO sent a memorandum to the Sheriff detailing its concerns and recommending the Sheriff’s Office revert back to the previous policy that stated that IIU investigators shall obtain statements from all parties.

Future Reports:

The 2017 Annual Report will be developed under the guidelines of K.C.C 2.75.040(H) (Office of law enforcement oversight - powers and duties): 

              H.  Develop and, by June 1 of each year, transmit an annual report and a motion accepting the report to the clerk of the council for distribution to all councilmembers.  The annual report shall include analyses, recommendations and conclusions relating to all phases of the sheriff’s complaint handling process, related findings and final status of complaints;

Potential Code Changes:

Section10 of Ordinance 18500 indicates that “any provision of this ordinance that would establish a working condition that is a mandatory subject of collective bargaining shall not apply to members of that bargaining unit until the County has satisfied its bargaining obligation with respect to the provision.”

The County is currently in the bargaining process with the deputies’ guild.  It is possible that the results of the bargaining process could require an update to the Code.   The Council could take that opportunity to also revise the annual reporting provisions.  

As currently drafted KCC 2.75.040(H) does not require OLEO to submit an annual report.  The Code section "authorizes" the office to "develop and … transmit."   The Council may wish to amend the Code to better clarify the reporting obligation on OLEO by clearly requiring the annual reporting contemplated under the Code.  If this happens, the Director has indicated that she may have suggestions for additional clarifications.

ATTACHMENTS

1. 2017-RPT0016 Office of Law Enforcement Oversight Annual Report 2016
A. OLEO Supplement to 2016 Annual Report 

INVITED
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1. Deborah Jacobs, Director, Office of Law Enforcement Oversight
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