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Metropolitan King County Council

Budget & Fiscal Management Committee
Agenda Item No.:
     6



Date:           June 22, 2005
Proposed No.:       2005-0255


Prepared By:   William Nogle
STAFF REPORT
	SUBJECT


Discussion of the Executive’s proposal to make a deposit on Burlington Northern Santa Fe railroad right of way, as a first step to possible acquisition of the property.  
	SUMMARY AND BACKGROUND


King County’s 2005 adopted budget totaled $3.4 billion. Of this amount, $2.45 billion represents the operating budget and $941.8 million represents the capital budget.
The Executive requested, and the Council approved in February via Ordinance 15125, a total of $476,000 in supplemental appropriation authority for the capital budget.  And in April, via Ordinance 15152, the Council approved $2.9 million of additional capital funding.  With adoption of this Proposed Ordinance, the total capital budget would be increased to $952.8 million.
  The capital budget with changes is summarized below in Table 1.
Table 1

2005 King County Capital Budget Summary

	
	Adopted Budget
	Ordinance 15125
	Ordinance 15152
	Pro. Ord.

2005-0255
	Proposed

New Budget

	Capital Budget
	$941,770,848
	$476,000
	$2,942,180
	$7,600,000
	$952,789,028


There are two real estate excise taxes, labeled REET I and REET II for purposes of identification in the accounting records.  Both taxes are levied on sales of real property in unincorporated King County and both at the rate of ¼% of the sales price of the property.  The taxes as they are collected are placed in both the REET I fund and the REET II fund.  When expenditures are made, typically the dollars are transferred from the REET funds to debt service or capital project funds.
The adopted budget for REET I for 2005 is summarized in the following table, along with the impact that this ordinance would have on the budget.

Table 2
2005 King County REET I Budget Summary

	
	Adopted Budget
	Pro. Ord.

2005-0255
	Proposed

New Budget

	REET I
	$8,296,307
	$3,800,000
	$12,096,307


REET I taxes for 2005 were estimated at $4.9 million.  This was the amount used for the Executive’s proposed budget and was not altered before adoption by the Council.  In the first quarter budget report, the Executive has noted that the estimates for both REET I and II taxes for 2005 have been revised upward by $3.2 million each, to new totals of $8.15 million in each fund.
  
The Executive’s proposal requests total increases in budget authority for all capital funds in the amount of $7.6 million.  Essentially, the spending authority request is for $3.8 million in order to secure the opportunity to negotiate with Burlington Northern Santa Fe Railway Company (BNSF) for the potential purchase of railroad right of way owned by BNSF and for directly related acquisition costs such as appraisal, title documents, related staff costs for negotiations and related legal and administrative costs.  The right of way in question consists of BNSF’s Woodinville Subdivision and their Redmond Spur.  The sections of these are legally described in Attachment 5 to this staff report.  
Under the proposal, $3.8 million of funds available in the REET I fund would be transferred to the Open Space King County Non Bond Fund and then be expended as follows:

Table 3
Proposed Expenditure Detail

	Expenditure Description
	Amount

	Refundable deposit on property
	$3,500,000

	Staff, legal and administrative costs
	300,000

	Total 
	$3,800,000


Agreement with Burlington Northern Santa Fe Railway Company

Agreement was reached between the Executive and BNSF in May.  Under the terms of the agreement, the County will place $3.5 million on deposit with BNSF.  These funds will be placed in escrow and invested.  The County under this agreement has until August 31, 2005 to enter into an asset transfer agreement with BNSF providing for conveyance of the property by BNSF to the County.  If no asset transfer agreement is reached, the agreement will expire on August 31, 2005.  BNSF agrees to not solicit any offers to purchase any portion of the property or negotiate with any other potential buyers during the period that this agreement is in effect.

This agreement is intended to give King County exclusive rights to negotiate with BNSF on this property for the period that ends on August 31, 2005.

	ANALYSIS


Review of REET I Fund Finances
The adopted budget for the REET I fund for 2005 was based on an estimated fund balance being carried over from 2004 of $7.0 million, real estate excise taxes of $4.9 million to be received, $352,000 from sales of property, $8.3 million of expenditures, and an ending fund balance of $3.9 million available for carryover to 2006.   In the Budget Office’s Quarterly Report for the first quarter of 2005, all of these figures have been updated. A new financial plan was transmitted along with this proposed ordinance in order to reflect the $3.8 million request.  In addition, the Executive has transmitted the proposed second quarter omnibus capital budget supplemental ordinance which includes additional spending requests for REET I.  Following is a summary of the REET I financial plan that reflects all of these proposed changes to the budget.

Table 4
REET I Financial Plan Revisions
2005

	Description
	Adopted
	Revised- 1st Qtr Report
	Revised to Include Pro Ord 2005-0255
	Revised to Include Pro Ord 2005-0267

	Beginning Fund Balance
	$6,965,329
	$8,930,210
	$8,930,210
	$9,017,205

	Revenues
	5,286,211
	8,497,335
	8,497,335
	8,497,335

	Expenditures
	8,296,307
	10,553,435
	14,353,435
	16,961,543

	Ending Fund Balance
	$3,955,233
	$6,874,110
	$3,074,110
	$552,997


The beginning fund balance for 2005 has been updated to reflect the actual fund balance that is being carried over from 2004.  This change adds approximately $2 million.  However, there is roughly the same amount of estimated carryover of 2004 appropriations for projects not completed.

Revenues expected from the real estate excise tax have been increased by $3.2 million based on actual 2004 taxes, early 2005 receipts, and the expectation that real estate activity will remain strong in 2005.

Expenditures have been revised to reflect the $2.2 million carryover of 2004 appropriations, the addition of $3.8 million for the BNSF project, and $2.6 million that is requested in the second quarter omnibus.

The result of all of these modifications is a projected ending fund balance of $552,000.  This would be $3.4 million below the 2005 adopted budget ending fund balance.

Better than expected real estate excise tax receipts in 2004 are the primary reason for the higher fund balance carried over from 2004 to 2005.

In summary, the new financial plan shows that sufficient fund balance and higher projected revenues in 2005 would be available to fund this request as well as the new appropriations requested in the second quarter omnibus.  However, the revised plan indicates that fund balance at the end of 2005 would drop from the adopted budget amount of $3.9 million to $.5 million.

While it appears that sufficient funds will be available in REET I for this requested appropriation, the availability of those funds is at least in part dependent on collections of the tax remaining high through 2005.  Staff noted that actual REET I revenues in 2002 amounted to $6,790,000, in 2003 to $8,547,000, and $9,896,000 last year.  The trend has certainly been upward.  However, interest rates have been at historic lows over these years, including very favorable mortgage interest rates.  If mortgage interest rates begin to increase, this could have a substantial impact on the amount of taxes received in the future.
The Executive last year launched his annexation/incorporation incentive program.  Under this program, incentives are being offered to cities to annex urban unincorporated areas of the County.  Since the County’s REET is levied only in the unincorporated areas of King County, annexations and incorporations will decrease the geographic area of the County that is subject to the tax.  Eventually, if all potential annexations occur, only rural areas will be left as unincorporated.  Since development is limited in rural areas under the Growth Management Act and the County’s Comprehensive Plan, there would be far fewer real estate transactions occurring that would generate the real estate excise tax.

The County currently has a number of bond issues outstanding where REET I revenues are used to make the debt service payments.  For 2005, the debt service payments amount to $2,353,000.  Debt service at roughly this level will continue through 2012.  

At that time, annual debt service will drop to about $1.13 million through 2017.  These debt obligations against REET I should be kept in mind whenever REET I funds are obligated because any expenditures authorized will decrease the reserves available in 
future years for debt service.  Reserves act as a hedge against declines in annual receipts of the taxes. 

King County Code Provisions Regarding REET I Taxes

Under the King County Code, REET I revenues “may only be used for capital needs of the unincorporated area of the county.” (KCC 4.32.3020)  Staff noted that approximately 90% of the railroad right of way that could potentially be acquired from BNSF is within the boundaries of incorporated cities with the remainder being in unincorporated portions of the County.  Some portions of the property are within areas that could eventually be annexed into cities.  KCC 4.32.3020 would seem to limit the use of REET I to acquiring the railroad right of way only to the extent it meets the capital needs of the unincorporated area of the County.  
Executive staff have stated that expenditures have been made in the past from REET I for projects that are within, or partially within, incorporated cities.
  They have noted that one potential use of the property would be as a regional trail but other public uses would  also be possible.  These uses, they say, would benefit residents of unincorporated King County as well as residents of the cities.  If used at least in part as a trail, the BNSF route would likely connect to other already existing regional trails, inside and outside city boundaries, making this project even more beneficial to all residents, according to Executive staff.
The use of REET I may not be an immediate problem since this appropriation would only serve as a refundable deposit and for appraisal and legal work related to the purchase.  If this funding proposal is approved as submitted, however, this provision in the KCC with regard to usage of REET I should be kept in mind when the final funding plan is proposed.
Agreement

The agreement signed by the County Executive and Burlington Northern Santa Fe is summarized above.  The Prosecuting Attorney’s Office (PAO) assisted in the preparation of the agreement.  The agreement becomes effective once the deposit is paid over to BNSF and placed into escrow.  Once placed in escrow, the $3.5 million will be invested.  Under the agreement, if no asset transfer agreement is reached, the agreement will expire on August 31, 2005 and the deposit will be refunded to the County.  However, one-half of any interest earned on the deposit will remain with BNSF and the other half will accrue to King County.
   
Key Policy Themes for Transitioning the Parks and Recreation System

In August 2002 the Executive submitted to the Council proposed ordinance 2002-0450.  This ordinance, termed the Parks Omnibus Ordinance, was entitled “An ordinance concerning parks, finances, facilities and operations related to the Business Transition Phase II Report” when it was first transmitted to the Council.  The impetus for the ordinance and the Business Transition Phase II Report was the County’s current expense fund “structural gap.”   The structural gap is basically the failure of revenue growth for the current expense fund to keep pace with increases in the cost of operations.
The Parks Omnibus Ordinance included a number of statements of fact and findings, including:

· Without action by the state to provide new revenue sources to King County, the current expense shortfall is anticipated to continue into the next several years.

· As a result of the current and ongoing fiscal crisis, King County must take actions to ensure both the short-term and long-term viability of its mandated services and programs and to fundamentally change its approach towards provision of nonmandated services such as parks and recreation services.
· The county is committed to ensuring that, to the extent allowed by the array of competing demands for scarce governmental resources, citizens who have supported the development of the county’s parks and recreation system through their support of voted bond measures from Forward Thrust through the Open Space bond campaigns of the 1980s and additional parks capital measures are able to enjoy the facilities of the county’s parks and recreation system.
· In furtherance of this commitment, county staff has investigated a broad variety of options for funding or otherwise preserving the county’s parks and recreation system, as initially outlined in the Parks Division Phase I Business Plan submitted to council in April 2002.
· The metropolitan parks task force was established in the spring of 2002 to find ways to keep the county parks and recreation system open in 2003 and thereafter, and to restore stability to the parks system by removing it from dependence on the current expense fund.  The task force issued its recommendations in June 2002.
· The recommendations of the task force call for the county to:
· Refocus its parks and recreation mission to provide for regional trails, regional passive parks, regional resource and ecological lands, and regional active recreation facilities and rural parks, as well as local parks in the unincorporated area within the urban growth boundary until those areas are annexed to cities. (emphasis added)
· Transfer or mothball all local facilities within cities and to work to transfer local facilities in potential annexation areas to cities.
· Change the way the parks and recreation division carries out its mission by aggressively implementing a broad variety of new entrepreneurial strategies that will help raise revenues to support park operations.  
· Limit its future role with respect to active recreation facilities to that of facilitating acquisition and development through convening potential partners and providing capital funding when appropriate rather than assuming ongoing operation and maintenance obligations of old or new facilities. (emphasis added)

The ordinance was adopted as No. 14509 on November 21, 2002.  It is apparent that acquisition of this property fits with the provision to “refocus its parks and recreation mission to provide for regional trails, regional passive parks, regional resource and ecological lands, and regional active recreation facilities and rural parks, as well as local parks in the unincorporated area within the urban growth boundary until those areas are annexed to cities” section of the ordinance.  However, staff questioned how this acquisition fits with the provision that calls for Parks to “limit its future role with respect to active recreation facilities to that of facilitating acquisition and development through convening potential partners and providing capital funding when appropriate rather than assuming ongoing operation and maintenance obligations of old or new facilities.”  Executive staff responded that trails are not “active” facilities but rather are passive recreation.
Regional trails such as that envisioned for the BNSF right of way entail development and maintenance costs.  The phase II report referenced above noted:  “The County will continue to have an important role as a regional service provider.  However, that regional role must be defined with greater regard to the County’s financial ability.” 
The County sought and obtained voter approval for a 4.9¢ per $1,000 of assessed value tax levy for four years to support the County’s parks operations.  The levy will be in place for the years 2004-07.  A new levy for 2008 and beyond would have to be approved by the voters.  Since part of the justification for this levy was the fact that the County could not afford to maintain parks and recreation facilities already owned without this additional revenue, staff has questioned how the addition of such a significant piece of property such as the BNSF right of way can be justified, given the additional strain that maintenance of this property will place on the County’s finances.
Executive staff responded that any development of the BNSF property would not occur for at least five years.  Grants would be sought to assist with the cost of development.  They also noted that maintenance costs of trails runs in the neighborhood of $5,000 to $15,000 per mile per year.  Trails are not therefore expensive to maintain as compared to athletic fields, swimming pools, or multi-purpose parks.  The tax levy discussed above was sized with the understanding that the County would likely add five miles of developed trails to its inventory each year.  This particular transaction would not add developed trail to the inventory for at least five years; so, Executive staff contends that maintenance costs would not be a factor in the short term.  In the longer term, the continued existence of a viable County parks and recreation program may very well depend on renewal of the tax levy periodically.  Without the levy, it would not likely be possible to maintain all existing facilities let alone develop and maintain new facilities such as this rail line.
Issues Regarding Title to the Property
As noted, the rail line constitutes an extensive piece of property.  The entire property, including the portion in Snohomish County, is over 40 miles long and averages roughly 100 feet in width.  At this point, the number of separate parcels and deeds involved is only known in approximate terms.  Also unknown at this time is the nature of title that BNSF holds with respect to all of the separate parcels.  The BNSF interest could conceivably range from fee simple ownership to easements to conditions where ownership reverts to the previous owner when the line is abandoned.  The work that would be undertaken with this requested funding would be appraisals, title searches, and legal consulting.  Until that work is substantially complete, the County does not know either the total acquisition cost or the nature of ownership that BNSF could transfer to the County.

Issues Regarding Abandonment of the Rail Line for Rail Uses

Purportedly, it is no longer economically feasible for Burlington Northern Santa Fe to continue to operate and maintain this rail line.  However, there are commercial users of the line that have an interest in not having this line abandoned.  In addition to the Spirit of Washington Dinner Train, there are approximately a dozen commercial enterprises that make use of this line to some extent.  Also, the Boeing Company uses this line as a connection between their plant in Everett and their plant in Renton.  The main rail corridor that runs through Seattle apparently provides an alternative route for Boeing from Everett to Renton.  However, an upcoming WSDOT project on I405 in the Renton/Tukwila area could shut down this alternative route for some period of time because of the need to move or replace the Hauser Street Bridge.  Staff does not know at this point whether this alternative route through Seattle would meet Boeing’s needs in the future if BNSF abandons the eastside line.
Council staff have not met or discussed this proposal with representatives of the Boeing Company, the Spirit of Washington Dinner Train, or other commercial and freight users of the rail line.  The interests of these parties will need to be addressed by BNSF and the County as this project progresses.     

Partnering

The Executive has indicated that the Puget Sound Regional Council (PSRC) has earmarked $380,000 of federal funds to assist the County with this project.  PSRC will use $180,000 of these funds to hire a consultant experienced in the “legalities and public engagement around railway acquisitions and to assist the County with rail corridor preservation requirements.”  The other $200,000 will supplement County funds for appraisals and other transaction costs.  PSRC has been involved with this property since late 2003 or early 2004 when it was brought to their attention by the Washington State Department of Transportation (WSDOT).  PSRC has commitments for approximately $420,000 of additional funding that will likely be available in 2006 for the project. 
The Executive has also indicated that this possible acquisition “provides an excellent opportunity for us to work in partnership with eastside cities and Snohomish County to meet the needs of our residents in a way that transcends geographic boundaries.”  Some preliminary discussions have apparently occurred with Snohomish County and eastside cities.  However, there have not been any commitments on the part of these organizations to partner financially with King County on this project.   

Representatives of the eastside cities and other interested parties have been participating for some time in the PSRC’s Ad Hoc BNSF Eastside Corridor Advisory Committee.  Therefore, these individuals are familiar with this property and the opportunity for preservation through public entity acquisition.  Council staff have not had discussions with representatives of the cities with regard to this proposal.  Staff has been informed that Executive staff have been meeting with representatives of eastside cities both for the purpose of discussing this proposal and to discuss annexations of urban growth areas.  Council staff does not know what effect, if any, this project has or will have on on-going negotiations with cities on the question of annexations or any other issues.

Similar Transactions

Transactions similar to this have occurred both in Washington and other parts of the country, utilizing the rail banking provisions of federal law.  Rail banking was created by Congress in 1983.  Under the rail banking law, public, private or non-profit organizations are able to buy railway corridors and maintain them for use as trails or for other public purposes.  At any point in the future, the railroad company has the right to re-establish rail service in the corridor.  The railway company would have to pay for the property and for the improvements made.    For corridors where there may be reversionary rights on portions of the railway, rail banking prevents those properties from reverting to historical owners as long as the  corridor is being preserved under the rail banking provisions.
Timeline

Executive staff are preparing to proceed with the necessary work to determine if purchase of this rail line is feasible.  This work cannot proceed without approval of this funding.  Executive staff have expressed confidence, however, that the time afforded by the agreement with BNSF (to August 31, 2005) is sufficient to complete the work necessary to determine if the County should proceed with the purchase of the rail line.  Staff have learned that other similar transactions can take two to three years or more to be completed, once it has been determined that a purchase is viable.  The $3.5 million deposit should be viewed as likely remaining in escrow for an extended period and unavailable for other potential uses.
	NEXT STEPS


Staff will continue with analysis of this proposal, including providing answers to questions raised in today’s discussion.   

	INVITED


Bob Cowan, Director, Office of Management and Budget

Bob Burns, Assistant Director, Department of Natural Resources and Parks
Rod Brandon, King County Executive Services Department
	ATTACHMENTS


1. Proposed Ordinance 2005-0255
2. Transmittal Letter, dated May 31, 2005
3. Fiscal Notes
4. Agreement Between King County and Burlington Northern Santa Fe
5. REET I Financial Plan
� Proposed Ordinance 2005-0255 would approve a transfer of $3.8 million from the Real Estate Excise I (REET I) fund to the Open Space King County Non Bond Fund and would approve the spending of the $3.8 million from this fund.  In effect, this means the total appropriation required is $7.6 million due to the “double-budgeting” effect of transferring from one fund to another fund and having to provide spending authority for both funds.


� Staff have included the REET II figures herein for the purpose of providing information to the Council.  REET II is not being proposed as a funding source in this ordinance. 





� Proposed Ordinance 2005-0267 was transmitted by the Executive on June 1, 2005.  This is the second quarter omnibus supplemental capital budget ordinance.  In this proposed ordinance, $2,608,108 would be transferred from the REET I fund to five parks facility projects including:  regional event site at Marymoor Park - $950,000; regional environmental education - $250,000; opportunity fund - $500,000; Soos Creek Trail - $608,108; and, Marymoor Maintenance Facility - $115,000.  This proposed ordinance is expected to come before the BFM Committee in July for discussion and possible action.





� The target undesignated ending fund balance for 2005 of $500,000 would be achieved, given approval of all new spending requests and the revised revenue forecast, by transferring the Executive’s annexation incentive reserve of $2 million from REET I to REET II.


� Executive staff noted Lake Wilderness Park, the East Lake Sammamish Trail, and Lake Sawyer Park as examples of parks within city boundaries that have been funded with REET I.


�   The potential interest earnings on $3.5 million at the rate King County is currently enjoying on short term investments amounts to approximately $17,500 for a period of two months.  One-half of this amount is $8,750.
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