Attachment L

Response to Budget Proviso for Ridgway



February 14, 2003


OPD REPORT ON THE USE OF RESOURCES FOR THE RIDGWAY CASE

Gary Ridgway was arrested on November 30, 2001.  He was subsequently charged with four counts of Aggravated Murder.  The Prosecutor is seeking Mr. Ridgway’s death.

The arrest in this case is the culmination of twenty years of investigation, producing more than a million pages of documentation and 10,000 pieces of physical evidence.  The King County Sheriff continues to investigate the case.  The Prosecutor’s Office has indicated that they will notify the court and defense of additional counts of Aggravated Murder with Death Penalty and Prior Bad Acts Evidence under ER 404 (b) on March 28, 2003. 

The purpose of this report is to respond to the requirements of the budget proviso governing the Ridgway case budget, ordinance #14517.

The proviso requires information in the following areas:

· Schedule of the anticipated activities and costs of the defense during 2003 and 2004, including staffing requirements;

· OPD’s plans for staff phase out;

· Method for reporting unused resources;

· Description of OPD’s plans for evaluating and monitoring requests for expert services;

· Staffing model and line item budget for defense in 2003.  (This shall include an identification of costs within defense contract agencies, assigned counsel, investigators, staff, experts, consultants, and information technology); and

· Format for quarterly reports which identify all actual expenses, and update the staffing model.

Schedule of the Anticipated Activities and Costs of the Defense During 2003 and 2004, Including Staffing Requirements

See Attachment A, Defense Report.

See Attachment C, Ridgway Defense Team Budget -2003 and 2004 – Staffing Model and Line Item Budget spreadsheet.

OPD’s Plans for Staff Phase Out

The entire process of preparing for a criminal trial is focused on the event of the trial.  Some experts may have finished the bulk of their work by the end of 2003, but they will continue to advise and consult with the defense and we are likely to experience a spike in expert costs during the trial because of immediate need to confer with these experts.  The attorneys, investigators and paralegals will be working throughout the preparation process.  The defense report describes the expected hours in more detail.

The chart on page 8 describes the expected staffing through trial.  These are projections.  The factors limiting the availability of these projections are listed on page

The County’s obligation to fund the defense ends at the trial.  The State pays for the cost of appeal.  If the case is reversed on appeal, the County would be required to pay the cost of retrial.

See Attachment A, Defense Report.

Method for Reporting Unused Resources

OPD will be filing quarterly reports of expenditures, and listing actual and budgeted costs.  The reports will show unused resources and explain the reason for lack of use, indicating whether the failure of use is a savings or a deferral of costs.  If costs are deferred, justifications will be given for this.

Description of OPD’s Plans for Evaluating and Monitoring Requests for Expert Services

All expert expenses have been reviewed and determined to be necessary by the Special Master.  OPD is providing further evaluation and monitoring of these costs.  The system for accomplishing this task is currently being overhauled.

The present system:

The initial schedule of allowable cost types is set up from the budget for 2003.  Prior to hiring an expert, the defense must request authorization for the expert.  This is permission to spend the money.  The request is reviewed to determine whether it is necessary for adequate defense and whether the cost is reasonable.  A determination of reasonableness includes an assessment of economy by the Public Defender.  If the same service could be acquired at a lesser cost, the defense would be told to acquire that lesser cost service.  If the cost is a necessary and reasonable cost, it will be allowed.

The second component is the payment.  The defense must submit invoices and receipts to prove the expenses.  Multiple requests are filed.  Each paralegal, investigator and, assigned counsel attorney submit separate billings.  Copying costs, transcription costs, and parking receipts are all submitted on a variety of forms.  These are entered individually into the database at OPD.  All expenditures have a line item.  Each expense is classified to the line item and manually checked against the budget.  If the expense was authorized, it is sent to Accounts Payable for payment.  OPD is receiving authorizations and payment requests from multiple sources.  This has been cumbersome and difficult to monitor.  A new system of monitoring has been devised and will begin by February 28, 2003.  

The new system effective February 28, 2003:
The authorizations will be done for a total line item, rather than for individual tasks.  These authorizations will not exceed the line item in the budget.  The expert budget has been divided into individual types of experts as determined by the defense, and OPD will maintain this accounting in a confidential file.

The requests for payment will be coordinated by Associated Counsel for the Accused (ACA).  OPD has authorized $3,000 in accountant costs from the expert budget for this task.  The accountant will set up a standardized bookkeeping system, with uniform invoices, describing the work performed in sufficient detail to allow monitoring.  The accountant also will create a standardized cover sheet for monthly reporting.  The cover sheet will detail each expense and the line item.  It will also list the balance remaining within the budget for that line item.  The month’s billings will be sent under a single cover sheet, assessed for adequacy by OPD and submitted for payment.

If the defense is seeking to shift expenses from one line item to another because of a change in circumstances, that will be reviewed for its reasonableness.  The Special Master’s authorization will be sought, if the request is in excess of $20,000.

This new system will address several frailties in our current method.  It will allow day-to-day monitoring of the costs.  It will increase the ease of reviewing the documents for an end of the case audit.  It will reduce the questions and attendant delay in payments, which have plagued this case.  It will limit the costs of the Special Master.

Staffing Model and Line Item Budget for Defense in 2003
See Attachment C, Ridgway Defense Team Budget – 2003 and 2004 spreadsheet.

Format for Quarterly Reports Which Will Identify All Actual Expenses and Update the Staffing Model

See Attachment D, Ridgway Defense Team Actual Quarterly Expenditure Reporting - 2003 spreadsheet.

ADDITIONAL FACTORS AFFECTING THIS CASE/BUDGET
1.
Factors Which Affect the Reliability of Budget Estimates
March 28, 2003 – Prosecution deadline to add counts and to declare which additional homicides it will seek to introduce as prior bad acts (ER 404(b)) evidence, attempting to prove a pattern of behavior.  This decision is critical to the defense preparation.  It is expected that the prosecution will provide the defense with additional discovery at this time.  The repercussions of these decisions can only be assessed after they have been made.  The defense will seek to respond to the budget planning needs as soon as possible.  We hope to have a description of additional costs, if any, by April 30, 2003.  

September 19, 2003 – Potential defense motion to change venue.  This is a motion to remove the case from King County and transfer it to another county within Washington State.  The motion to change venue pivots on the publicity in the case, including publicity concerning the budget.  A change of venue would increase the costs by millions of dollars.  If the case were transferred to Snohomish or Pierce County, the costs would primarily be mileage costs for prosecution and defense attorneys, witnesses and experts.  If the case were transferred to another county, such as Thurston County or Lewis County, the costs would expand exponentially because the County would be required to pay for housing and meals for all participants in the case.  The trial is estimated at one year in length.

Length of Trial.  The current estimate is one year.  This is a gross estimate.  The actual length of trial will depend upon many factors, such as: 

· whether the court admits evidence of additional homicides; 

· the scope of expert testimony allowed by the court; 

· quality of investigation, affecting the ability of counsel to respond to last minute developments without a recess; 

· whether thorough legal research has been done, allowing arguments about admissibility to be presented succinctly and clearly without a recess for additional research; 

· the quality of Mr. Ridgway’s relationship with his attorneys; 

· the extent of pretrial publicity may lengthen jury selection to months.

Continuing investigation.   The King County Sheriff and other departments are continuing to investigate this case.  It would be reckless to speculate about the course of that investigation.  This could have a significant impact on the length of time to prepare and try the case. 

2.
Legal Basis for 2003 Expenditures
This case is unique in its management.  The Superior Court has appointed a Special Master who has reviewed the budgets and determined that they are reasonable given the circumstances of this case.  The Special Master has reviewed the 2003 budget and found that it is necessary and reasonable.  This determination was based upon the Special Master’s experience addressing complex cases and her experience and knowledge of constitutional criminal law.

The Public Defender has reviewed the request for expert and the litigation plan in this case and believes that it is reasonable and not frivolous or unjustifiable.  The case schedule set by the court, to take this case to trial 16 months after arraignment, will only be accomplished through hard work and concerted collaboration.

In assessing the quality of the litigation plan, the Special Master and The Public Defender considered the fact that the defendant’s right to counsel and litigation experts is a constitutional right that affects his right to a fair trial and due process.

We are very aware that costs need to be justifiable.  However, we are also aware of the cost of retrying a case that has been reversed by the Federal Court, 9th Circuit Court of Appeals.  The Federal Court has reversed three of King County’s five death verdicts since 1981.  At least two of these cases were reversed on ineffective assistance of counsel, State v. Mak and State v. Rice. The two remaining King County death sentences remain on appeal.  Not a single King County death sentence has survived a full Federal review.

As noted above, the discovery in this case is massive.  This case is unique in King County.  Prior to the Ridgway case, the largest case of death penalty homicide was the Wah Mee Massacre, an 11-count case.  Mr. Willie Mak was the only defendant of three to be sentenced to death.  The 9th Circuit Court of Appeals overturned his sentence because of ineffective assistance of counsel.

In addition, on January 24, 2003 in Douglas v. Woodford, No.01-99004, the Federal 9th Circuit Court of Appeals reversed a death penalty sentence entered in 1984, nineteen years ago. The court found that counsel was inadequate.  The attorney performed an investigation and the defendant failed to participate in the investigation, to the point of actually refusing to give any information.  The court reviewed the evidence and found that counsel had not worked hard enough to unearth relevant social history information.  The court required counsel to investigate the defendant’s work history and possible ingestion of toxic chemicals.  The court also required a full medical evaluation, including any type of head injury.  His social history, including the minutiae of his childhood had to be explored.  The court also assessed the attorney’s preparation of the defense witnesses to assure that the witnesses were adequately prepared to present a sympathetic view of the defendant.  When compared to the Ridgway case, the Woodford case was a relatively uncomplicated case of homicide.  Two investigators were assigned full time to the investigation and $35,000 was spent on the psychological evaluations alone.

The California court is now required to hold re-sentencing hearings in this case, 19 years after the fact.

The Special Master considered the stringent requirements of death penalty law when she determined that the budget was a reasonable budget. She considered the enormity of the job and the needed for a fully and carefully litigated trial. 

See Attachment E, Special Master Report, Ridgway Defense Budget for 2003 – Process and Rationales. 

3.
Savings Measures to Date
a.
Unprecedented cooperation between defense and prosecution saved the County multiple millions of dollars in discovery costs.

Each side must conduct a separate phase of document preparation with their theories of the case in mind.  However, at the beginning of the case, defense consultants conferred with members of the defense team in other high volume documents criminal cases.  The purpose of this consultation was to gather information about joint document preparation.  The defense consulted team members from US v. McVeigh, US v. Kaczynski and the first World Trade Center bombing case.  The response was uniform.  These defense attorneys could not fathom joint preparation of documents.  They described the acrimonious relationships between defense and prosecution, which poisoned the discovery process, lengthened the preparations of the case by months, if not years and produced multiple substantive issues on appeal.  The cost occasioned by this acrimony was large.

The defense and prosecution attorneys in State v. Ridgway are professional and adversarial.  This professionalism led to an intentional decision to initially process the police information as a joint project.  This joint project cost one million dollars.  The costs of each group processing this information itself would have cost at least two million dollars and would have been fraught with obstacles and opportunities for delay.  

This process has also set a precedent for cooperation among the attorneys.  Although each side will fully advocate for their positions, it does not appear that personality based acrimony has infested this case.  This fact will save the County millions of dollars and produce a clear and just product at verdict.

b.
The defense team has sought to save money at every opportunity.

1) The defense is required to exercise its discretion and hire highly qualified experts.  When possible, local experts were hired, saving travel and long distance costs.

2) The defense has actively sought to hold costs down by comparative pricing.  The defense has sought and obtained price reductions from experts and suppliers.  Certus Consulting has worked as the primary defense document technology consultant for the Ridgway and has reduced its rates by 25% for this case.

3) The five assigned counsel attorneys have agreed to work on this case for $75/hour.  Each of these attorneys is a privately retained attorney who could earn more money in the private sector.  A reasonable hourly rate for a defense attorney in Seattle is $200/hour.

4) The defense team has carefully delineated the roles of each team member, assuring that paralegals and clerks perform most organizational tasks, rather than attorneys.

For a full reconciliation of the 2002 Ridgway budget, see Attachment B, Ridgway Defense Team Budget and Expenditure Summary – 2002.

For questions regarding the Ridgway case/budget, please contact Anne Harper, The Public Defender at (206) 296-7641.


Page 4

