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Some areas of risk Council staff have identified include:

1) Hazardous Materials – Contaminated Land and/or Groundwater Issues

Background
In 2007, the Executive hired a consultant[footnoteRef:1] to conduct a “Screening Level” environmental review of the trail corridor to identify potential hazardous wastes that could be on the property. A screening level review is similar to, but less rigorous than what is commonly known as a Phase One Environmental Site Assessment of property. The 2007 review was limited to a one-eighth mile radius from the right-of-way rather than the one-quarter mile or greater distance normally used when considering the purchasing a single piece of property.  In addition, fewer public records were examined. The Executive and the consultant scoped the report this way in order to achieve an “appropriate balance between level of effort and uncertainty.”  [1:  Camp Dresser & McKee Inc.] 


The purpose of the 2007 screening level environmental review was to identify areas along the rail corridor that may pose an “environmental impairment or risk of impairment” to the rail corridor property. Impairments represent existing or potential financial liabilities to the responsible parties.

In 2012, the consultant updated the 2007 screening level environmental review with a goal to identify any areas not previously identified that might pose an environmental impairment or risk of impairment that could represent a potential source of financial or legal liability.  As a result of the 2012 update, some sites identified in the 2007 review were deleted (because they had been cleaned up and received “No Further Action” [“NFA”] letters from the Washington State Department of Ecology).  Others were updated to show an increased risk of environmental impairment, based on new information; and at least one site was updated to identify its status as a separate cleanup unit.[footnoteRef:2] [2:  That site is the BNRR Quendall Loading Racks, Ecology Site ID no. 4582, Facility no. 61436398.  The BNRR Quendall Loading Racks site and neighboring sites are discussed further below.
] 


On the ground, King County Parks and Recreation Division staff have walked the Corridor multiple times since 2008, including in 2012.  Staff impressions are that the corridor is relatively stable in terms of dumping or other obvious sources of new contamination.

Issues: Key Findings of the Environmental Review
As highlighted in the executive summary of the 2007 review, as updated in 2012, the four most likely sources of environmental impairment in the rail corridor are:

1. Routine historical herbicide use along rail lines. If used as intended, contamination is not likely. Soil and ground water contamination are more likely where herbicides were mixed or stored. Also before 1940, herbicides sometimes contained sodium arsenate. If this product was used, near-surface arsenic contamination could be present.  

2. Hydrocarbon staining was observed along the rail lines, especially in areas where train cars were parked, loaded or unloaded. The hydrocarbon contamination is likely contained in the near-surface soils unless catastrophic spills occurred.

3. Creosote-treated railroad ties and wood. Creosote contains polycyclic aromatic hydrocarbons (PAHs). PAH contamination may exist in the entire corridor where soil has been in immediate contact with railroad ties.

4. Potential use of ASARCO slag from smelter facilities in Tacoma and Everett as railroad bed ballast. Smelter slag from these facilities contains high levels of arsenic and lead. The use of slag was a common practice for railroads as a cheap alternative to gravel for ballast in the beds. Visual inspection did not identify any slag, although it could be hidden below the quarry rock along the surface of the rail lines. 

It should be noted that portions of the corridor may lie within the Tacoma Smelter Plume, which is a very large area of highly dispersed contamination from the former ASARCO smelter in Tacoma, Washington.  Areas within the Tacoma Smelter Plume can have higher-than-usual concentrations of arsenic, lead, and other materials, even if smelter slag, herbicides, or other arsenic- or lead-containing materials were never introduced there.[footnoteRef:3] [3:  See http://www.kingcounty.gov/healthservices/health/ehs/toxic/TacomaSmelterPlume.aspx (visited June 26, 2012) and http://www.ecy.wa.gov/programs/tcp/sites_brochure/tacoma_smelter/2011/ts-hp.htm (visited June 26, 2012).] 


In addition to these primary sources of contamination, the 2007 environmental review identified a total of 33 specific sites as potentially having environmental concerns that could impact the soil and/or groundwater beneath the rail corridor. These sites were given qualitative risk ratings of “high” and “medium” based on the consultants’ professional judgment after reviewing documentation.  The 2012 update identified 25 additional neighboring sites and ranked them from “high” to “low” based on professional judgment after review of salient records.  The majority of these new sites appear to be nearby or neighboring properties that were each the site of a one-time spill event (typically fuel or hydraulic oil), although one or more sites may be dry cleaners that released chlorinated solvents over time, at least two were each the site of multiple spills, and three were sewage spills.  

It should be noted that a risk of “high” means only that contamination of the soil or groundwater under the rail corridor has been confirmed or is highly probable. A risk rating of “medium” means only that there is a possibility that contamination from the site has impacted the soil and/or groundwater under the corridor.  A risk rating of “low” means only there is little risk to the corridor.  The qualitative terms “high,” “medium,” and “low” thus indicate only the relative probability that human-caused contamination may exist in the corridor; in no way are those terms meant to describe or quantify health or environmental risks or the degree or areal extent of any contamination that may exist. 

Of the 33 sites evaluated as having a high or medium risk of contamination in 2007:

· 21 were found along the main rail corridor;
· 12 were along the Redmond spur;
· On the main rail corridor, nine were high risk, 13 were medium risk;
· On the Redmond spur, four were high risk, eight were medium risk.

Of the 25 additional sites identified in the 2012 update, 
· 12 appear to be along or near the main line, 7 appear to be along or near the Redmond Spur, and 5 appear to be along or near the freight portion of the corridor;
· Of the 12 sites identified along or near the main line, 1 was identified as high risk, 5 were identified as medium risk, and 6 were identified as low risk;
· Of the 7 sites along or near the Redmond Spur, 4 were identified as high risk, 2  were identified as medium risk, and 1 was identified as low risk; and
· Of the 5 sites along or near the freight portion of the corridor, 2 were identified as high risk, 1 was identified as medium risk, and 2 were identified as low risk..

The southern end of the rail corridor in Renton is also adjacent to the Port Quendall area in Renton, Washington.  The Port Quendall area includes three separate but adjoining hazardous material cleanup sites:  The JH Baxter & Co. MTCA cleanup site, managed by Ecology;[footnoteRef:4] the Quendall Terminals Superfund cleanup site, managed by EPA;[footnoteRef:5] and the Barbee Mill Company MTCA cleanup site, managed by Ecology.[footnoteRef:6]   [4:  Ecology cleanup site ID no. 93, Facility no. 2068.]  [5:  Ecology cleanup site ID no. 3857, Facility no. 2045; EPA #WAD980639215.]  [6:  Ecology cleanup site ID no. 2368, Facility no. 76716221.] 

The upland portion of the JH Baxter & Co. site was redeveloped as the Seahawks football training center (Virginia Mason Athletic Center, or VMAC) and Ecology has issued a No Further Action (NFA) letter for that portion of the site. Only passive maintenance activities, which include long term groundwater and wetlands monitoring, remain to be completed.  The underwater portion of the JH Baxter site, consisting of sediments in Lake Washington, remains to be cleaned up    
The Barbee Mill Company site was in the Washington State Department of Ecology’s Voluntary Cleanup Program (VCP) from 1998 to 2008. During that time, a significant portion of the cleanup process was completed. Cleanup activities at the Barbee Mill Site since 2008 have been conducted under a legal agreement with Ecology called an Agreed Order, and Ecology intends that the cleanup will be completed under formal oversight from Ecology. Much of the cleaned-up Barbee Mill site is now being redeveloped as luxury residential housing by a third party.
The Quendall Terminals site is a former creosote manufacturing facility that operated from 1917 to 1969. Past releases of coal tars and creosote resulted in contaminated soil, groundwater, surface water, and lake sediments.  EPA is reviewing a draft cleanup plan for the Quendall Terminals site.  The City of Renton has performed initial review of a proposal to redevelop the site into a mixed-use complex including 800 residences, offices and retail space and a restaurant.  It appears that further City action is on hold pending EPA’s decision on the cleanup plan.[footnoteRef:7] [7:  See City of Renton land use application file no. LUA09-151, listed as “on hold” as of March 14, 2011, at http://rentonwa.gov/business/default.aspx?id=5458 (visited June 26, 2012).] 


In addition, Ecology has designated a separate cleanup site that may encompass a portion of the corridor adjacent to EPA’s Quendall Terminals site.  The “BNRR Quendall Terminal Loading Racks site” is a separate MTCA site, but that site has not been sufficiently characterized to quantify the total length of the corridor that may be affected, or to describe the type or extent of contamination there.  It is suspected to contain polycyclic aromatic hydrocarbons (PAHs), solvents, and other contaminants.  

Assignment of Risk and Responsibilities
The 20082008 Purchase and Sale Agreement (“20082008 PSA”) between BNSF, the Port, and the County apportioned environmental risks and financial responsibilities between BNSF on one side, and King County and the Port on the other. The Public Multipurpose Easement apportionedrisk between the Port and King County. If the County acquires the Port’s right, title and interest to the remaining segments of the Corridor then as the Port’s successor in interest the County will take on the Port’s rights and duties under the 20082008 PSA. 

The operative text in the 20082008 PSAis in Section 7 (c) (i), quoted below.

… BNSF shall pay to the Port or County the costs to investigate, remediate, respond to or otherwise cure (collectively "Remediate" or "Remediation" any such Hazardous Substances releases, or any violation of Environmental Laws prior to Closing, to the extent occurring as a result of the operations of BNSF or its corporate predecessors, or the agents, employees, invitees or contractors of BNSF or its corporate predecessors.  BNSF shall pay to the Port or County such costs to Remediate as and when required by and in accordance with Environmental Laws to standards for the Property that the applicable regulatory agency would apply had the Property continued to be used as a freight railroad, and to standards for other affected properties that the applicable regulatory agency would apply for such properties. …

Issues Discussion
At this point, a practical example may be helpful. Conversations with County staff who have experience with remediation and PAO staff indicate the following would apply. 

Assume that the County has acquired the Port’s remaining right, title, and interest in the Corridor.  Assume that in the course of constructing a trail, the County discovered contaminated soil and/or groundwater and that the contamination was released prior to closing as a result of BNSF operations. Assume further that the contaminated soil and/or groundwater went beyond the intended width of the trail area, and into another part of the railroad right-of-way, and even beyond that into a residential property or into an environmentally sensitive area. Having acquired the Port’s interest in the corridor, and standing in the Port’s shoes under the 20082008 PSA, the County would manage the remediation effort, and BNSF would reimburse the County for the cost to clean up the site to railroad freight operation standards within the right-of-way, and to whatever the applicable standard is for residential property outside the right-of-way.  According to County personnel, the relevant standard for railroad freight operations would be the industrial standard as defined by the state Department of Ecology (DOE). 

However, converting the corridor from rail to trail use may require clean up to a residential standard because of the greater potential for human contact with or exposure to contamination. In that case, the 20082008 PSAwould require the County to pay the additional increment of cost needed to improve the trail area clean up from the industrial standard to the residential standard. The industrial standard may be sufficient for the rail corridor outside the trail area, so the County may not face additional remediation costs there.  If the railroad-related contamination extended to a residential or environmentally sensitive area outside the right-of-way, then under the 20082008 PSA BNSF would be required to reimburse the County for remediation costs to clean up that property to meet DOE standards for residential or environmentally sensitive areas.

As noted earlier, the Public Multipurpose Easement apportioned the risks and financial responsibilities for contaminated land and groundwater between the Port and the County. Section 4.2.5.2 of the Easement outlines the risks and responsibilities.  If the County acquires the Port’s remaining right, title and interest in the Corridor, then under the legal doctrine of “merger,” in those places where the County’s easement overlaps with the Port’s interest the two will merge into a single interest, and the County will beresponsible for the remediation contamination in the Corridor, subject to the 20082008 PSA as described above.  

In those places where others have acquired the Port’s interest in the Corridor, and the County retains the Public Multipurpose Easement (e.g. the “Sound Transit Mile” in Bellevue), then under Section 4.2.5.2 of the Easement the County is responsible only in the following specifically identified situations: 

· (a) The County is responsible to remediate the release of hazardous substances on the property released by the County, its officers, employees, agents or contractors. 
· (b) The County is responsible to remediate the release of hazardous substances on the property released by third parties within the trail use area related to development, operation, maintenance or use of the trail.
· (c) To the extent that Hazardous Substances are discovered within the trail area as a result of the County's trail development, the County is entitled to a pro rata share of any costs paid by BNSF under Section 7 of the 2008 PSA related to remediation of such contaminated soils and/or groundwater, and shall be responsible for carrying out and paying for remediation of such Hazardous Substances within the trail area.
Where others have acquired the Port’s right, title, and interest in the Corridor, then those entities will step into the Port’s shoes under the Public Multipurpose Easement and under the 2008 PSA.  The Public Multipurpose Easement and the Port-County ILA (Section 3.9) each state that the County and Port (and their successors) will cooperate with one another to enforce the terms of the 2008 PSA against BNSF.


Issue: Incremental Costs to Meet Industrial vs Residential Standards
In an attempt to quantify the financial exposure for the County to meet Ecology’s “residential” cleanup standards as opposed to industrial standards, in 2008 Council staff discussed the issue with staff from the Department of Natural Resources and Parks (DNRP) who have experience conducting remediation under state and federal law. DNRP staff provided information on the additional financial risk to the County and their technical response (not a legal response) is summarized below.

· The primary contaminants of concern that are likely to be associated with rail line operations and maintenance are (1) diesel/heavy oil, (2) creosote (polyaromatic hydrocarbon) (3) lead and (4) arsenic. This is consistent with the screening level review.

· The cleanup levels for industrial and residential land use are the same for both arsenic (20 ppm) and diesel/heavy oil (2,000 ppm). No additional costs would be expected from these contaminates.

· For lead, the “residential” level is stricter by a factor of four (250 ppm versus 1000 ppm). Additional costs could be expected from this contaminate.

· For polyaromatic hydrocarbons (benzo-a-pyrene) the difference is a factor of 20 (0.1 ppm versus 2.0 ppm). This could represent a significant expense to the County under adverse conditions.

· Other than the polyaromatic hydrocarbons, the cleanup standards are not significantly different. However, there is at present insufficient site characterization data to determine what the additional clean up costs would be, if any, should contamination be present in areas where the trail would be placed.

· There is also the potential for Ecology to require assessment of ecological risks and associated cleanup. Parts of the right of way are located in environmentally sensitive areas where Ecology’s  Terrestrial Ecological Evaluation (TEE) requirements are likely applicable. These standards can be stricter than the “residential” cleanup standards, and additional studies are often required to assess ecological parameters and sensitivity to contaminants of concern.  These standards overlay both the industrial and “residential” cleanup standards, so in places where TEE requirements apply BNSF would be required to pay to meet them and no additional increment of cost would be shifted to the County.

· There may also be the need for cleanup in areas where industrial properties have impacted the right of way.  While these land owners would likely be held as the responsible parties, they may no longer be financially viable (orphaned properties). The types of contaminants may vary widely from site to site, so it is not possible to quantify the cost difference, if any, between applying industrial versus residential cleanup levels at these sites.

· Regarding the BNRR Quendall Loading Racks MTCA site, it is possible, but by no means certain that trail development could result in the County bearing a significant increment of cleanup cost if Ecology requires cleanup to residential standards instead of industrial standards.  However, further information would be required to characterize the site and develop conceptual cleanup models.  .


Issues:  

2) Risk of Injury in Trail Area – If injuries incurred on the trail, the County’s liability would likely be limited, as the Washington State Recreational Immunity Act protects landowners who allow public use of their land for outdoor recreation (Revised Code of Washington 4.24.200 and 4.24.210).  There is an exception for injuries sustained to users by reason of a known dangerous artificial latent condition for which warning signs have not been conspicuously posted.  

3) Risk of Injury in Corridor, but Outside Trail Area – In those places where others have acquired the Port’s right, title, and interest in the Corridor, but the County retains its Public Multipurpose Easement, Section 3.1.1 of the Public Multipurpose Easement states that the County will perform custodial activities (including both routine maintenance, such as litter pick-up and hazardous tree trimming, and capital improvements, such as installing signs, fencing, and barriers).  The Easement also says that the Port’s successor in interest will pay the County the costs of carrying out these activities in areas where there is no trail.  It is not anticipated that the Parties will carry this arrangement out in Redmond and Kirkland, where the plan is to terminate the Easement by transferring it to those Cities in exchange for an agreement on the part of the Cities to develop and operate a trail.  

In those places, if the County assumes responsibility for maintenance, signage, hazardous tree trimming, etc., over the full corridor, the County could have increased liability exposure if an injury occurs on the corridor due to failure to adequately maintain the property; however, in Section 4.2.2 of the Easement, the Port’s successor in interest would hold harmless, indemnify and defend the County from all liability arising out of the County’s custodial activities except (a) to the extent of the County’s negligence, or (b) stormwater-related liability arising out of the County’s exercise of its trail rights.  These exceptions are set forth in Easement Section 4.2.3.  Furthermore, to the extent that the Port’s successor in interest holds the full corridor open to the public, then the Recreational Immunity Act may apply to the full width as well as the trail area.

Note that the Easement states that the County is not be required to perform custodial activities on any portion of the corridor subject to transportation use (e.g. light rail, etc.).  The Port’s successor or third-party operator would carry out the custodial activities. 

4) Risk of Injury Due to Inadequate Barrier Design/Maintenance Between Transportation Use and Trail – Under the Easement, and in those places where another entity acquires the Port’s right, title, and interest in the Corridor, if the trail is developed first and the Port’s successor or the third-party operator undertakes a transportation use in the corridor, then the Port’s successor or the third-party operator would be required to install barriers separating the transportation portion from the Trail Area (Section 2.2.5).  If the transportation use is developed first, the County would be responsible for the installation of barriers.  The County and the Port’s successor or the third-party operator would jointly determine the type and scope of barriers or other measures to separate the two areas, but thereafter the County would be responsible, at the County’s sole cost and expense, to inspect, maintain, and replace any barriers or other measures that would separate the trail area from the transportation use.  

Bearing responsibility for inspection and maintenance could also increase the County’s potential liability exposure.  However, the easement specifies that any third-party operator must name the County as an additional insured (Section 4.2.1).

5) Risk Allocation between Sound Transit and King County – In April 2012, Sound Transit acquired fee title to one segment of the Corridor (the “Bellevue Mile”) and acquired a high capacity transportation easement over segments of the mainline.[footnoteRef:8]  Sound Transit acquired these interests from the Port subject to the County’s public multipurpose easement.   [8:  Sound Transit also acquired a high capacity transportation easement over two portions of the Redmond Spur in the City of Redmond, but those Sound Transit easements are not discussed further here because King County will not acquire any interest from the Port in Redmond, and the County further intends to release the in-city portion of its existing public multipurpose easement to the City of Redmond.  Sound Transit’s Redmond easements are available online from the King County Recorder’s office at recording numbers 20120411001175 and 20120411001176.] 


Sound Transit Easement -- Sound Transit easement Recital F contemplates that the County will acquire the Port’s remaining right, title, and interest in those segments of the Corridor.  However, until the Port-County transaction occurs, in those places where the Sound Transit easement and the County’s public multipurpose easement coexist, their relationship will likely be governed by the public multipurpose easement’s provisions regarding corridor maintenance, trail use, and transportation use of the corridor.  See generally (2), (3) and (4) above; see also Sound Transit easement Recital G (specifying that Sound Transit’s contemplated high capacity transit use is a “transportation use” for purposes of the County’s public multipurpose easement).

When the County acquires the Port’s interest, the public multipurpose easement will “merge” with the Port’s interest and the County will remain responsible to manage any portion of the Corridor not used by Sound Transit.  See Sound Transit easement Section 5.A and 6.B, and Exhibit C Sections B and C. Thus, the County’s tort risk exposure in those segments of the Corridor will be similar to that described in sections (2), (3) and (4) above.  However, Sound Transmit easement sections 12.B and -.C further provide that Sound Transit and the Port (and thus the County, as the Port’s successor) will indemnify each other against claims arising out of their respective uses of the Corridor, except for the other party’s negligence or concurrent negligence.  Sound Transit easement section 11 also requires Sound Transit and the Port (and thus the County, as the Port’s successor) to maintain reasonable and customary insurance or self-insurance for personal injury, death, and property damage arising out of their respective activities; and Section E of Exhibit C to the Sound Transit easement further requires Sound Transit to name King County as an additional insured, and to indemnify King County against federal railroad laws that may apply to certain Sound Transit activities.  Thus, as to Sound Transit’s activities in the Corridor, the County will have the benefit of Sound Transit’s indemnification and insurance; but the County will be required to indemnify Sound Transit as to the County’s activities in the Corridor.  

Sound Transit’s Bellevue Mile -- Section 11 of the Port/Sound Transit purchase and sale agreement for the Bellevue Mile specifies that the Port shall indemnify Sound Transit for pre-closing matters and Sound Transit shall indemnify the Port for post-closing matters.  Unlike the Sound Transit easement, there is no Port/Sound Transit cross-indemnification going forward, and no insurance language.  However, Sound Transit acquired the Bellevue Mile subject to the County’s public multipurpose easement, and as the Port’s successor in interest in the Bellevue Mile, Sound Transit is bound to the public multipurpose easement’s provisions relating to corridor maintenance, trail use, and transportation use, all of which remain in force.  See generally (2), (3) and (4) above.

6) BNSF’s Knowledge – Under the 2008 PSA (Section 5.3), BNSF’s knowledge was limited to the knowledge of four individuals:  David P. Schneider, General Director of Real Estate; Bruce Sheppard, Manager Environmental Remediation; Carol Sanders, Regional Manager for Staubach Global Services, which provides property management services to BNSF; and Jerome M. Johnson, Assistant Vice President, Network Development.  




