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June 23, 1999

The Honorable Louise Miller

Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Miller:

Enclosed for Council consideration and adoption are two proposed ordinances amending K.C.C. 21A.24 and other provisions (K.C.C. Titles 9, 14, 16, 20, 21A, 23, 25, 27, and 27A) relating to sensitive areas.  These ordinances are the product of over two years' work, including an extensive public process, to revise the county's sensitive areas chapter in the zoning code.  Together, they represent a significant improvement to protection and resulting quality of King County’s environment.  In fact, the National Marine Fisheries Service, upon review of the County’s early action plan for recovery of Chinook salmon, has asked the County to adopt these revisions in their entirety.  Because of the gains in salmonid protections they achieve, the agency asked that they be adopted as soon as possible even though they understood further revisions would probably be needed to fully comply with the Section (4) rule they will adopt later this year.  I urge you to support this request and take prompt action on these ordinances which will, among other things:

· solve a myriad of problems found as a result of over eight years' experience implementing the county's current sensitive areas code;

· achieve a level of regulation necessary to protect environmentally sensitive areas and the public from the hazards of certain sensitive areas which does not constitute unnecessarily burdensome over-regulation;

· achieve an appropriate balance between the long-term benefits and costs of protecting sensitive areas;

· ensure that sensitive areas regulation and county practice are consistent and in conformity with each other;

· develop clearer and more specific standards and processes to the extent possible to provide clear notice of sensitive areas regulation to the public and to insure consistent and unbiased implementation and enforcement by government;

· better coordinate sensitive areas regulation with clearing and grading regulation and procedures; and

· ensure compliance with other state and federal laws and consistency with other county laws and regulations.

While one ordinance encompasses substantive standards relating to sensitive areas regulation, the second ordinance amends code sections relating to sensitive area review fees, guarantees and penalties (K.C.C. Titles 23, 27 and 27A).  This second ordinance completes the implementation of the proposed revisions to the county’s sensitive areas regulation.

Public Process:  The proposed sensitive areas ordinance was developed as the direct result of one of the most extensive public processes undertaken by the county (see attached chart, "1996-1998 Sensitive Areas Code (SAC) Update-Public Process").  During spring 1996, several meetings were held with all stakeholder groups interested in the development of the ordinance.  At the same time, an "umbrella group" was formed, spanning various interest groups, to prioritize issues and render an opinion as to which issues should be addressed in the proposed ordinance and which issues required further research.  The results and recommendations of the umbrella group were taken to the public during two rounds of public workshops and meetings held in May and June 1996, all of which resulted in an initial draft ordinance.

Besides comments provided by persons and organizations who previously participated in the development of the first draft of the ordinance, over 600 more comments were received from members of the public.  All comments were carefully considered, researched and, in many cases, subsequently incorporated into the second draft of the ordinance.  A second round of public meetings was held in September 1996.  A second draft, based on comments received, was developed.  Public meetings were held on the second draft in March 1997, and over 1,000 comments were received and carefully researched and analyzed for inclusion into the third--and final--draft of the ordinance.

At the same time, the Regulatory Reform Advisory Forum was convened to consider whether the proposed ordinance met a test of "regulatory balance."  The Forum concluded that the proposed ordinance was deemed to be reasonable and ready for legislative deliberation and made recommendations to the Executive and Council consistent with that conclusion (see the enclosed report).  The forum found that the proposal was, on balance, an improvement over existing, more convoluted regulations and that delaying enactment of the proposal would impose a high cost on both new development and sensitive areas. 

Prior to transmittal, meetings were held with stakeholder groups to discuss how the county responded to their comments.  The proposed ordinance was also placed upon the Internet (the county's web page for public viewing) in June 1998.  Since the ordinance is very large and somewhat complex, a plain-English summary was posted on the Internet, as well, to facilitate public review of the proposed ordinance.

Sensitive Areas Ordinance Summary:  The section-by-section summary of the proposed ordinance referenced above is attached.  The following, however, includes "highlights" of the proposed ordinance:

· continues to apply development regulations in a substantially equal fashion to both urban and rural areas, based on public comments;

· adds a new process by which the director may modify sensitive area requirements in prescribed circumstances, combining an existing modification process for agencies and utilities with  one for development on small urban lots.  The combined process is expanded to be used in many private development circumstances.  This new process serves to close the gap between unequal treatment of public and private projects, consistent with nearly unanimous public comments;

· increased salmonid protection is achieved by better identifying streams "used by salmonids" and including a presumption, based on state law, that certain streams are used by salmonids due to the stream's gradient and width.  The use of the presumption, based on extensive local research, precludes extensive stream testing which is costly and harmful to salmonids;

· mitigation ratios are increased for wetland and stream mitigation in certain circumstances to achieve "no net loss" of wetland functions.  A recent county study of mitigation sites demonstrates that current mitigation regulations and practices fail to achieve a "no net loss" standard;

· creates more comprehensive development standards and a list of permitted alterations for coal mine hazard areas and channel migration areas;

· eliminates a confusing cross-reference between steep slope hazard areas and landslide hazard areas, and creates an alternative to prescribed buffers by which buffer widths are established pursuant to geotechnical studies;

· provides greater clarity to existing provisions for expanding wetland and stream buffers, based on state law, providing better public notice and less opportunity for inconsistent or biased implementation;

· expands agriculture exceptions to a clearing and grading permit and exemptions from sensitive areas regulation to include horticulture and allows conversions among agricultural uses;

· adds a new kind of permit, called a "programmatic permit," to facilitate and expedite permitting of routine and repetitive clearing and grading activities;

· establishes a new process for determining the presence and class of a sensitive area without having to apply for a development permit;

· defines important terms and processes historically used in sensitive areas regulation, giving better public notice of what is regulated, including: 

· definitions of each of the wetland vegetation classes on which wetland classes (class 1, 2 and 3 wetlands) are based;

· a definition of wetland which regulates the wetlands along the edge of lakes instead of the entire lake as one wetland; and

· procedures for sensitive area reports, mitigation, monitoring and site restoration after a violation;

· revises code sections on clearing and grading permit exceptions and sensitive area exemptions to eliminate a confusing cross-reference which created conflicts within the code and improves consistency between the two bodies of regulation; and

· brings the county’s regulations concerning noxious weed removal and stream enhancement into compliance with state law.

Fees, Guarantees and Penalties Ordinance Summary:  A section by section summary of the proposed ordinance is attached.  The "highlights" of the proposed ordinance include:

· increases penalties for violations and doubles permit fees for work without a permit in response to public opinion.  The public view is that it should never be less expensive for those who violate the law than those who abide by the law;

· adds a fee structure for newly proposed permits and processes such as programmatic permits, the director’s modification and review of sensitive area designations; and
· clarifies requirements for financial guarantees to ensure that all mitigation and corrective work is completed and successful.
SEPA, CTED and Fiscal Impacts:  These amendments received a SEPA threshold determination of nonsignificance on June 30, 1998.  Appeals of the threshold determination may only be filed following Council action.  Notice was provided to the state pursuant to WAC 365-195-820 on March 3, 1997, a copy of which is attached.  The state responded to this notice, informing the county that its wetland and stream buffers were insufficient to achieve best available scientific standards, as required under the Growth Management Act (GMA).  That response is also attached.  It is significant to note that this is the first time the state has replied that King County’s development regulations are not in compliance with GMA.  Revisions to the existing expanded buffer sections were incorporated specifically to address the state’s concerns.  

Overall, these two ordinances will significantly improve consistency of protection of sensitive areas in King County.  The long-term benefits county residents will receive from protecting their natural resources and, thereby, improving their quality of life will outweigh any additional costs resulting from these proposed revisions.  By developing these amendments with extensive public participation, cost impacts were minimized in light of public recognition--and acceptance--that public resource protection is not free of cost.  Thus, implementation of the ordinance is expected to have only low to moderate fiscal impacts upon the county, as identified in separate fiscal notes which are enclosed for your review.

ESA Coordination:  Since this proposal’s completion last summer, a number of significant events have occurred.  First, the Council passed Ordinance 13319 revising coal mine hazard area regulations.  This ordinance was updated to incorporate the final legislation, modifying the text only for format and consistency with the overall proposal.  The changes were reviewed and approved by the same stakeholder group put together by the Council for Ordinance 13319.  Second, and most significant, was the listing of Chinook salmon.  I have held this proposal until a coherent approach to addressing salmonid issues and defining the County’s responsibilities could be developed.  During that time, I asked the County’s Biological Review Panel to review the proposal to ensure that any individual revision would not be inconsistent with the Endangered Species Act.  The Biological Review Panel made several recommendations that I will be forwarding to the Council as an Executive-supported amendment package in the next few weeks.  I feel that this approach, instead of unilaterally revising the proposal without input from stakeholder groups, best maintains the spirit of the public process under which the proposal was developed.  

At the current stage of the Tri-County’s response to the Endangered Species Act (ESA), the time has now come to transmit this proposal to the Council for your consideration.  This proposal represents the first of three important steps King County will need to take to address the ESA.  Each step, reliant upon the other, will ultimately provide the County with coverage from “take” under Section 4(d) of the Act.  The proposal, while making many significant improvements to salmonid protection, does not address all of ESA’s issues.  Indeed, it was developed prior to the consideration of listing Chinook under the Act. However, it takes several important steps necessary for the protection and eventual recovery of salmon in King County.  Changes in the proposal are needed to improve the County’s implementation and enforcement of sensitive areas regulations.  Both are identified in the Tri-County’s Return of the Kings as recommended early actions.  In fact, the adoption of this proposal is called out as an early action in the document - one that the National Marine Fisheries Service has specifically requested the County complete.

The quick adoption of this proposal will greatly improve the current sensitive areas regulations and provide the foundation for any significant policy and regulatory changes necessary to bring the County into compliance with the National Marine Fisheries Service 4(d) rule expected to be adopted later this year.  I urge you to support this proposal so that we can complete the first step in addressing the County’s salmon protection.  There are many important issues to landowners and County citizens contained in this proposal besides salmon protection that also deserve prompt action.  Once adopted, we can then focus our attention entirely on salmonid-related issues necessary for King County’s 4(d) rule compliance.

If you have any questions or concerns, please feel free to contact Jeffrey Stern, Senior Program Analyst, Department of Development and Environmental Services, at 296-7229. 

Sincerely,

Ron Sims

King County Executive

Enclosures

cc:
King County Councilmembers



ATTN:  Shelley Sutton, Policy Staff Director

  Anne Noris, Clerk of the Council

Greg Kipp, Acting Director, Department of Development & Environmental Services

Jeffrey Stern, Program Analyst, Department of Development & Environmental Services

