



Summary of Proposed Ordinance Relating to
Requirements for New Fossil Fuel Facilities

This summary fulfills the Washington State Growth Management Act and King County Code (K.C.C.) 20.18.100 requirements for a "plain language summary" of the proposed Ordinance.

New fossil fuel facilities proposed in unincorporated King County are subject to multiple existing development requirements in the King County Code and King County Comprehensive Plan.[footnoteRef:2]  Building on these requirements, the 2020 Comprehensive Plan Update also provided direction to review the risks posed by new fossil fuel facility developments; determine whether existing financial coverage requirements would adequately address such risks; and, if they do not, to draft legislation to address coverage gaps.[footnoteRef:3] [2:  King County 2020 Comprehensive Plan Update, Ordinance 19146 [LINK] and Attachment A [LINK]. Also, King County Code (K.C.C.) 21A.08.100. [LINK]. Accessed 6/6/2022.]  [3:  King County 2020 Comprehensive Plan Update, Workplan action 20 [LINK]. Page 12-25 (pdf page 579). Accessed 6/6/2022.] 

The following is a summary of the proposed Ordinance which would make changes to the King County Code for new fossil fuel facilities in unincorporated King County.

	Proposed Ordinance Section
	King County Code Section 
	Current Code
	Proposed Change
	Intent/Rationale

	1
	21A.08.100

	Describes which regional land uses are allowed in which zones and lists their development conditions.

Non-hydroelectric generation facilities and fossil fuel facilities, both defined in the K.C.C Chapter 21A.06 Technical Terms and Land Use Definitions, are addressed in this section and are subject to the development conditions in the zoning code.


	Adds development condition requirements that applicants must submit proof of adequate financial coverage mechanisms to repay the costs of two potential development impacts as follows. Requirement #1 below is proposed to be added for nonhydroelectric generation facilities. Requirements #1 and #2 are proposed to be added for fossil fuel facilities.

#1. For damages that could result from a worst-case scenario explosion:
· The required financial coverage for an explosion would be determined by a study, at the applicant’s expense, that would:
· Address the volume of flammable oils, gases and refrigerants stored, used or made onsite;
· Address site operations and layout; potential damages to buildings, public property and the natural environment; and the potential loss of life and injury to personnel and members of the public;
· Consider low wind conditions, which could allow accumulation of explosive gasses; 
· Be prepared by an accredited professional; and
· Undergo third-party validation at the applicant’s expense.

#2.  For site contamination, and its resulting cleanup, from hazardous substances spilled or leaked onsite:
· The required financial coverage for site contamination would be determined by a decommissioning plan for facility closure, developed at the applicant’s expense.  The plan must provide details on the:
· Hazardous substances that will be kept, used or made in the facility; the amount that could be spilled or released over time; and whether these spills and releases could contaminate groundwater or surface waters on, or next to, the site.
· Cleanup actions that would be required to address the spills and releases.
· Costs for a third party to implement the decommissioning plan.
· Methods for estimating closure costs.

For both items above,
· The financial coverage would be required for the duration of facility operation.
· Financial coverage could be provided by a combination of methods, including bonds and insurance. Self-bonding is listed as an unacceptable form of financial coverage. Self-bonding typically is a requirement to pay for losses that can use assets, like plant equipment, as proof of an ability to pay costs. This financial coverage is typically not sufficient if a facility enters bankruptcy and insolvency.
· The amendment allows the director to require that applicants sign an agreement to obtain financial coverage prior to the issuance of a clearing and grading permit.

	The proposed change requires that applicants seeking to develop fossil fuel facilities are able to cover the cost of an explosion event.

Also requires advance decommissioning planning, and advance cost-coverage for implementing a decommissioning plan, to ensure funding to address potential site contamination cleanup activities at a future date.

	2
	21A.22.050

	States that every five years from the date of permit issuance, the department will review the mineral extraction or processing, coal mining, materials processing facility or fossil fuel facility site design and operating standards. This review will occur as part of the yearly renewal process for permits for mineral extraction or processing operations, coal mining, or materials processing. This review verifies that:
1. The site is operating consistently with existing permit conditions and, if not, to require corrective actions; and
2. Applies current site design and operating standards to the site through additional or revised permit conditions as necessary to address public health, safety and environmental impacts.
The section indicates that the review is a Type 2 land use decision.
	Adds that the five-year periodic review should verify that applicants are still meeting their financial coverage requirements.
	Requires financial coverage for explosion risk and site contamination cleanup to be provided for the duration of facility operation and creates a system to verify that the financial coverage requirement is being met by integrating oversight in the periodic facility review process.



	3
	27A.30.060

	States that, in accordance with the Revised Code of Washington (RCW) Chapter 36.32, King County shall not require any state agency, local government, gas or electrical company to secure a financial guarantee to complete a permit requirement as a condition of approving a permit or building construction project.  However, the director may require these entities to sign an agreement to complete required improvements and protect the County's rights to require correction of unsatisfactory performance.
	The amendment removes the section stating that, according to state law, gas or electrical companies cannot be required to secure a financial guarantee to complete a permit requirement as a condition of approval, though the same reference remains for state agencies and local government. 

The amendment adds that a director may require a gas or electric company to sign an agreement to obtain required financial coverage per K.C.C. 21A.08.100 amendments.
	While RCW Chapter 36.32 states that a County is prohibited from requiring state agencies or local governments to provide financial guarantees as a condition of permit issuance, gas and electrical companies are not listed in state statue among the exempted entities. 

Consistent with the authority proposed under section one of this ordinance, the director may require a gas or electric company to sign an agreement to obtain required financial coverage. 

	4
	n/a
	Severability.
	Standard King County severability language.
	n/a
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