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SUBJECT 

A BRIEFING on guidelines for conflict of interest determination and the provision of assigned counsel in the Office of Public Defense  
SUMMARY

This staff report will provide an overview of the standards for indigent defense and the King County Office of the Public Defense (OPD) methodology for determining indigent representation, as well as how OPD handles conflict of interest withdrawal resulting in reassignment of counsel.  
BACKGROUND

Mandates to Provide for Indigent Defense:  Public defense services are mandated by the U.S. Constitution, the Washington State Constitution and other state statutes.  The Sixth Amendment of the United States Constitution and Article I, Section 22 of the Washington State Constitution guarantee assistance of counsel to every citizen accused of a matter where loss of liberty is possible.  The Revised Code of Washington (RCW 10.101) states that: 
…effective legal representation should be provided for indigent persons and persons who are indigent and able to contribute, consistent with the constitutional requirements of fairness, equal protection, and due process in all cases where the right to counsel attaches. 
Washington State law, RCW 10.101(1), defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.  

King County Code reflects this direction in K.C.C. 2.60.101 which states that indigent defense services will be made available to provide legal representation for those that are eligible.  
National Indigent Defense Services Overview:  Although, the U.S. Supreme Court has mandated states and localities to provide counsel for indigents accused of crimes, the implementation of how the services are provided is not specified.  According to the most recent study of large county indigent defense services conducted by the Bureau of Justice Statistics and published in November 2000, the costs and methods of providing services has resulted in various systems for provision of indigent defense services.  The three primary ways of providing indigent defense services are:
1. Public Defender – A salaried staff of full-time or part-time attorneys that provide legal services to the indigent through a public or private non-profit organization or as a direct government paid employee.  
2. Assigned Counsel – The appointment from a list of private bar members providing legal services to the indigent and who accept cases on a judge-by-judge, court-by-court, or case-by-case basis.  This can include an administrative component and a set of rules or guidelines governing the appointment and processing of cases handled.
3. Contract – Non-salaried individual private attorneys, bar associations, law firms, consortiums or groups of attorneys, or non-profit corporations that contract with a government to provide court-appointed legal representation of the indigent in a jurisdiction.  (This definition does not include public defender programs primarily funded by an awarded contract.)

King County (13th on the list by population of the top 100 largest counties in the nation
) and many other larger counties fall into the first category.  Of the top 100 largest counties, 90 use the public defender model.  
Smaller – and especially more rural counties – often fall into the latter two categories.  Unfortunately, the costs of providing these mandated services can be prohibitive, particularly in smaller counties.  The National Association of Counties (NACo) in January 2011 began to seek assistance from the U.S. Department of Justice (DOJ) for help in setting up demonstration programs for rural public defense systems.  In 2010, NACo adopted a new policy urging rural counties – typically those with fewer than 50,000 residents – to implement multicounty public defender systems to enable a public defender to serve within a multicounty circuit.  
Studies such as the American Bar Associations report in “Gideon’s Broken Promise”, states that attorneys often are asked to manage a “crushing” workload, with insufficient time to handle cases and with fewer attorneys available to accept cases.  The study also cites the lack of funding, particularly for support services such as training, research and basic technology.  
Of note, The Spangenberg Project (TSP) Report commissioned by King County in 2010, stressed that King County public defenders provide effective representation and have done so despite changes in filing practices, increasing case complexity, inadequate staff support, and communication problems.  TSP stressed that King County takes pride in its historical commitment to public defense, that defenders strive to provide the highest level of representation, and that King County has been seen as among the finest in the nation for the provision of public defense services.  TSP also concluded that public defenders are working an average of 20 percent beyond a typical 40 hour work week.  The county has modified budget funding that is implemented through contracts with agencies to provide additional funding to manage caseloads and to alleviate these concerns.  
Best Practices:  Adopted in February 2002, the American Bar Association's (ABA) ”Ten Principles of a Public Defense Delivery System” distills the existing voluminous ABA standards for public defense systems to their most basic elements, which officials and policymakers can readily review and apply.  In the words of the ABA Standing Committee on Legal Aid and Indigent Defendants, the Ten Principles “constitute the fundamental criteria to be met for a public defense delivery system to deliver effective and efficient, high quality, ethical, conflict-free representation to accused persons who cannot afford to hire an attorney.” The U.S. Attorney General, Eric Holder, has called the ABA Ten Principles the “building blocks” of a functioning public defense system.  The ten principles are as follows:

1. Independence of assigned counsel system – The structure of the system should provide a degree of independence from external influence in its operations.  

2. Participation of Private Bar and Defender Staff – A separate oversight structure should be established to protect against conflicts of interest.  Further, training and resources should provide uniform quality representation.
3. Prompt Appointment of Counsel – Systems should provide for prompt determination of eligibility and appointment of counsel to ensure that clients receive legal representation throughout all proceedings. 

4. Sufficient Time and Confidential Meeting Space – The system should require attorneys to communicate regularly and confidentially with clients.  
5. Reasonable Workload/Caseload – Systems should measure attorney workload and ensure that adequate time is made available to provide ethical and competent representation.
6. Attorney Qualifications for Case Assignments – Attorneys should be trained and qualified to address the cases to which they are assigned.
7. Continuous Representation by the Same Attorney – The system should appoint attorneys to provide vertical representation throughout the proceedings at the trial level and should have the ability to appoint separately for the purpose of post dispositional proceedings.  
8. Parity of Resources with Prosecution and Equal Voice – The defense and prosecution resources should be equal and reasonably compensated.  Defenders should have an equal voice in efforts to improve the justice system.  
9. Training and Continuing Legal Education – The continued training and education for attorneys should promote appropriate attorney qualification for case assignments.  
10. Supervision and Review of Performance – The model for employer-employee supervision should comply with applicable laws and ethical rules.   
According to the National Legal Aid and Defender’s Association (NLADA), the ABA Ten Principles are a set of standards that are interdependent.  It states that “the health of an indigent defense system cannot be assessed simply by rating a jurisdiction’s compliance with each of the ten criteria and dividing the sum to get an average “score.”  For example, just because a jurisdiction has a place set aside for confidential attorney/client discussions does not make the delivery of indigent defense services any better from a client’s perspective if the appointment of counsel comes so late in the process, or if the attorney has too many cases, or if the attorney lacks the training, as to render those conversations ineffective at serving a client’s individualized needs. Instead, for a public defense system to be found capable of providing effective assistance of counsel, that system must meet all of the minimum standards described by the ABA Ten Principles.   
In 2010, The National Legal Aid and Defender’s Association (NLADA) published a best practices committee preliminary report that is intended to assist administrators of defense systems in assigning private attorneys for indigent defense.  The NLADA committee recognized the ABA Ten Principles as a concise summary of best practices for indigent-defense systems.  
Washington State Standards for Defense Attorneys:  In 2010, the Washington Supreme Court adopted changes to court rules requiring public defense attorneys to certify that they meet specific standards for indigent defense services.  The new rules require that: “Before appointing a lawyer for an indigent person or at the first appearance of the lawyer in the case, the court shall require the lawyer to certify to the court that he or she complies with the applicable Standards for Indigent Defense Services to be approved by the Supreme Court.”  When these rules go into effect, the trial courts will require public defense attorneys to certify they are following Standards adopted by the Supreme Court before they are appointed to represent an indigent defendant.
The rule was originally scheduled to take effect on September 1, 2010, but was postponed to provide time to develop the standards.  The court then asked the Washington State Bar Association (WSBA) to recommend a set of standards for further consideration.  The WSBA has long had a set of standards in place that have served as guidelines for attorneys.  Additionally, all courts of limited jurisdiction are required to adopt their own set of standards.  The certification requirement of these new standards is scheduled to go into effect October 2012, but caseload standards have been deferred until September 2013.
It is expected that the WSBA will provide guidelines for expanding the Standards on Public Defense for:  Standard 3 – Caseloads, Standard 5 – Administrative Costs, Standard 6 – Investigators, Standard 13 – Limitations on Private Practice of Contract Attorneys, and Standard 14 – Qualifications of Attorneys.  
PROVISION OF INDIGENT DEFENSE SERVICES IN KING COUNTY
As a regional government, King County is responsible for providing indigent defense services for felony and juvenile defendants on a county-wide basis; and, as the local government, the county must provide defense services for misdemeanants in the unincorporated areas.  Cities are responsible for providing defense services for misdemeanors that occur within their borders.  

In general, OPD provides legal services to people who qualify based upon their financial status and are facing the possibility of jail time or of losing their children.  Attachment 1 to this report shows the eligibility requirements that are posted on the County’s website.
Unlike most jurisdictions in the nation, King County has contracted with non-profit agencies for indigent legal defense services for over 30 years.  Under the county code, the Office of Public Defense is the agency responsible for determining a defendant’s eligibility for the services.  OPD also negotiates the contracts for defense services on behalf of the Executive with the non-profit organizations and assigns cases to the defender agencies.  The defender firms providing contracted legal services for the indigent in King County are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  Under these defender agency contracts, the county pays for “caseload” on a workload basis using increments called “case credits” which represent the number of attorneys and other resources, such as investigators that are allocated to each case.  
For over twenty years, King County OPD contracts have reflected national and state practices and caseload standards for public defense.  Past and current contracts between the County and the defender agencies have required strict adherence to currently recognized professional standards of practice, such as those discussed earlier in this report.  Contracts have stated that “The Agency shall maintain professional practice standards in providing a level of legal services that does not fall below the minimum professional standards and the Rules of Professional Conduct of the Washington State Supreme Court, the Washington State Bar, and the National Legal Aid and Defender Association, and any applicable case law and court rules that define the duty of counsel to their clients.”  
The standards approved by the Washington State Bar Association in June 2011 for the provision of indigent defense, outline compensation, duties and responsibilities, caseload limits and types, responsibility for expert witnesses, administrative costs, support services, reporting, training, supervision, monitoring, substitution of counsel, limits on private practice, qualifications of attorneys, disposition of complaints, cause for termination of services, non-discrimination, and guidelines for awarding defense contracts.  The report detail is included as Attachment 2 to this report.  In addition, the Washington Defender Association standards for indigent defense also reflect the same guidelines.  
Bar Association Guideline 12 regarding substitution of counsel concludes that “Alternate or conflict counsel should be available for substitution in conflict situations at no cost to the counsel declaring the conflict”.  

Washington State Definitions for Conflict of Interest:  The Washington State Bar Association defines conflicts of interest in the Rules of Professional Conduct (RPC).  RPC Rule 1.7, Conflict of Interest; Current Clients, states that a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

Notwithstanding the existence of a concurrent conflict of interest, a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing (following authorization from the other client to make any required disclosures).

According to OPD, the RPC rules are general rules and the applications are more situational and are determined on a case by case basis.  Many of the rules address types of situations that can create conflicts of interest for counsel, as well as counsel’s obligations in regard to those conflicts.  Attachment 3 is a compilation of policies used by King County OPD to provide guidelines for reassignment of counsel.  
Conflict of Interest History and Process for OPD Reassignment of Counsel:  Contracts for defense legal services between King County and defender agencies outline the procedures relating to withdrawal from representation.  OPD initially reviews cases, obtains discovery information as soon as possible, and assigns counsel.  However, conflicts of interest may occur after initial case assignment and an assigned counsel model is a necessary “relief valve” in multi-defendant and/or witness cases.  OPD maintains a list of independent contract lawyers available to handle cases that agencies cannot accept due to a conflict of interest.  This list of independent contract attorneys is known as the Assigned Counsel Panel.  
Withdrawal from representation is required by a defender attorney if a defender agency determines that a conflict exists that would prevent the agency from accepting an assignment or continuing with on-going representation.  

In King County, conflicts of interest resulting in a reassignment of counsel for the accused generally fall along two lines:  (1) current or former client conflicts – either as a co-defendant, witness or victim and (2) situations where the client requests that the court provide substitution of counsel.  Reassignment of cases can be complicated in King County due to the use of contracting non-profit agencies.  Some of the reasons are:
1. Based on the contracts between the county and a defender agency, some do not provide all services.

2. Defender agencies use individual databases to manage cases; the county does not have access to the information.

3. Initial pretrial discovery from the state of Washington may not be complete until after assignment of a case by the county.

4. Additional witnesses identified by a defense investigation or a previously undisclosed confidential informant can cause a conflict that was not identified earlier at the time of assignment.

5. A court ordered substitution.  

These identified cases are reported to the county by defender agencies to OPD using a notification of withdrawal form.  The agency can request withdrawal for reason of conflict and can request credit for time expended.  OPD reviews the request and may grant appropriate credit for services already provided.  
If it is determined by review that a conflict exists, cases can be handled in several ways:  
· the case can be transferred to another defender agency, 
· the case can be assigned to someone on the Assigned Counsel Panel, 
· the client could retain private counsel, or 
· be reassigned from the Assigned Counsel Panel after a discovery request results in a conflict.  
OPD strives to first reassign the case to another defender agency or second, to assign the case to an attorney on the assigned counsel panel if a private attorney has not been hired by the defendant.

According to OPD, withdrawal in 37.2 percent of cases results because clients chose to retain private counsel.  An additional 54 percent of withdrawals are due to the Rules of Professional conduct discussed earlier in this staff report.  The table below shows the number of reassigned cases over the last five years and the reasons for case reassignment:

Table 1.  Number of Cases Reassigned due to Conflict of Interest

	Reassignment Reason
	2007
	2008
	2009
	2010
	2011
	total
	% of total

	Co-defendant is a client
	464
	444
	407
	315
	266
	1,896
	24.1%

	Witness is a client
	414
	336
	293
	251
	305
	1,599
	20.3%

	Suspect is a client
	231
	194
	180
	236
	231
	1,072
	13.6%

	Victim is a client
	156
	203
	169
	164
	196
	888
	0.9%

	Court appointed a different agency
	120
	115
	96
	88
	131
	550
	7.0%

	Client previously represented by different agency
	158
	95
	42
	26
	29
	350
	4.4%

	Client claims ineffective assistance from counsel
	135
	108
	34
	33
	36
	346
	4.4%

	Irreconcilable breakdown between client & atty
	47
	59
	91
	91
	84
	372
	4.7%

	Internal conflict within agency
	73
	71
	57
	64
	96
	361
	4.6%

	Undisclosable ethical conflict within agency
	30
	29
	72
	56
	62
	249
	3.2%

	Withdraw plea
	35
	37
	45
	23
	11
	151
	1.9%

	Client filed a complaint about agency
	19
	16
	-
	-
	-
	35
	0.4%

	Client refuses to waive speedy trial rights
	1
	2
	1
	2
	1
	7
	0.1%

	Client pled guilty
	3
	2
	-
	-
	-
	5
	0.1%

	Total Reassignments
	1,886
	1,711
	1,487
	1,349
	1,448
	7,881
	100%

	Total Assignments
	27,396
	23,279
	22,346
	21,516
	22,149
	94,537
	

	% of Reassignments of Total Reassignments
	6.88%
	7.35%
	6.65%
	6.27%
	6.54%
	8.34%
	


DEFENSE SERVICES FUNDING:  In Washington State, the cost of providing indigent defense services is primarily the responsibility of local governments – counties and cities.  According to the U.S. DOJ report, county governments provide about 60% of total costs and the state provides about 25%.  In 1999, $38.2 billion was spent by the 100 largest counties for criminal justice, with indigent defense comprising 3% of the expenditures.  

The county OPD payment model is used to provide a framework for the OPD annual budget and to structure the payment amounts in the defender agency contracts for services.  Defender agency contracts for services do not include assigned counsel, expert witness costs, and OPD administration that are budgeted, but not contracted.  $33 million is spent annually to contract for services, which is approximately 70 percent of the annual OPD budget.  The remaining 30 percent of the OPD budget is programmed for administration and overhead, expert witnesses and assigned counsel costs.  
In 2012, the costs associated with expert witnesses and assigned counsel were increased by $1.8 million, with $700,000 of that designated for assigned counsel to ensure full funding.  As provided by OPD, the following amounts have been designated for assigned counsel costs:

Table 2.  Assigned Counsel Budgets
	Year
	Budget
	Supplemental 
	Total Annual Budget
	Actual Expenditure

	2007
	3,125,707
	304,651
	3,430,358
	3,346,678

	2008
	3,125,707
	1,197,792
	4,323,499
	4,158,442

	2009
	2,876,853
	0
	2,876,853
	3,870,151

	2010
	2,864,932
	170,0000
	3,034,932
	4,223,518

	2011
	2,864,932
	0
	2,864,932
	4,659,883

	2012
	3,486,352
	0
	3,486,352
	Projected   4,990,654


CONCLUSION
Many national and state studies cite caseload and lack of funding as on-going problems for the provision of indigent services.  However, King County continues to fund difficult caseloads and strives to meet federal and state standards – particularly in the area of assigned counsel.  There are areas for improvement such as a unified database for consistently tracking all cases assigned by the county to defender agencies.  There are also opportunities for increased training and more consistent policies and uniform procedures across agencies.  
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