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SUBJECT:
AN ORDINANCE approving a franchise for the Muckleshoot Indian Tribe, Muckleshoot Utility District to construct, operate and maintain a water and sewer system in Council District 9, and authorizing the executive to execute the franchise agreement.

COMMITTEE ACTION SUMMARY:
On March 23, 2000 the Utilities and Technology Committee passed out an amended version of this legislation with a “Do Pass” recommendation.  The two adopted amendments were number 5 described below and a separate amendment inserting a “Limited Waiver of Sovereign Immunity.”  The proposed substitute ordinance includes a revised franchise agreement which contains modified terms and conditions reflecting these amendments.

BACKGROUND:
King County requires all utilities operating in unincorporated King County to hold franchises as described below:

6.27.020
Franchises required.  Persons or private or municipal corporations are required, in accordance with RCW 36.55.010, to obtain a right-of-way franchise approved by the King County council in order to use the right-of-way of county roads for the construction and maintenance of waterworks, gas pipes, telephone, telegraph and electric lines, sewers, cable TV and petroleum products and any other such public and private utilities. This requirement may be waived for the purpose of issuing emergency right-of-way construction permits as provided in K.C.C. 14.44.055.  (Ord. 11790 § 2, 1995:  Ord. 1710 § 2, 1973).

On behalf of the Muckleshoot Indian Tribe (Tribe), the Indian Health Services (IHS) in the Office of the United States Department of Health and Human Services applied for a sewer franchise in 1995 as part of development of a $2 million sewer system to address failing on-site systems within the Muckleshoot Indian Reservation (Reservation).  

The requested franchise would have authorized the placement of sewer facilities in designated county right-of-way within the southern portion of the Muckleshoot reservation located outside of the incorporated area.  The northern portions of the Reservation are within and served directly by the City of Auburn.  All sewage disposal in the franchise area was to be directed to Auburn’s sewer transmission mainline, then pumped to the County’s sewer interceptor for final treatment and disposal.

In accordance with Chapter 13.24 of the county code, the King County Utilities Technical Review Committee (UTRC) reviewed the franchise application.  On August 9, 1995 the UTRC determined that work for the sewer improvements could occur under the guidelines of Ordinance 11790 (now codified as King County Code Section 14.44.055, a copy of which in Attachment I), which describes the approval process necessary to allow emergency construction in county road right-of-way for unfranchised utilities.  Attachment G includes a copy of the UTRC determination in which it was deemed it appropriate for the Property Services Division to proceed with the franchise process and the development of the applicable right-of-way construction permits.  

On December 13, 1995 water and sewer system plans for the then proposed franchise were reviewed by the UTRC and deemed to be acceptable.  These plans included current estimated sewage flows and projections for the year 2020.  A December 18, 1995 letter from the UTRC Chair to IHS indicated that no further action was necessary prior to formal submittal of a franchise request.  A copy of this letter may be found in Attachment H.  Although both water and sewer plans were reviewed by the UTRC, according to the Executive Branch no effort was made to broaden the then proposed franchise to include the water system.

On May 6, 1996 the County Council adopted Ordinance No. 12249, which authorized a sewer only franchise.  This franchise was never placed in force, as the Tribe chose not to accept it due to the unacceptable nature of certain terms and conditions contained within.  The franchise approval lapsed when the Tribe did not agree to the terms and conditions within thirty days of County Council action.  The Tribe’s first issue had to do with a the County’s reservation of the right to impose a utility tax.  The Tribe claimed that the state and county do not have the authority to tax the Tribe.  The Executive agreed to remove this term in any future franchise with the Tribe.  The Tribe’s second concern had to do with the failed franchise’s definition of discrimination standards in a manner that was inconsistent with tribal rights under federal law.  The Executive also agreed to modify this term to address the Tribe’s concerns.  The Tribe’s last issue had to do with the County’s issuance of a sewer only franchise.  The Tribe contends that it wanted a water and sewer franchise all along and that the water issue was dropped in error.

Although a franchise was never placed into force, the County’s Property Services Division issued right-of-way construction permits in August 1996 for the sewer system, and in October 1996 for the water system.  These permits were issued under that authority granted under K.C.C. Section 14.44.055B and based upon the aforementioned August 9, 1995 UTRC determination.  According to Executive Staff, without an approved franchise the Tribe may only access facilities in the County Right-of-Way to address emergency situations that may prove detrimental to the County roads.

SUMMARY OF THE CURRENT LEGISLATION:
Proposed Ordinance 1999-0187, which was introduced on April 12, 1999, would grant the Tribe the authority to construct, operate and maintain a water and sewer system in county road right-of-way to serve areas in Council District 9 and fully within the boundaries of the Muckleshoot Reservation.  IHS again filed this application on behalf of the Tribe.  A copy of the Proposed Ordinance may be found in Attachment E, with the Executive’s Transmittal letter in Attachment F.

The proposed franchise includes revisions to the terms and conditions noted by the Tribe in the failed earlier franchise process.  The Executive accepted the Tribe’s suggested approaches to these items and has transmitted a proposed franchise that authorizes both sewer and water facilities.  The proposed franchise would cover the entire southern portion of the Muckleshoot reservation located outside of the incorporated area.  Sewer effluent would continue to be sent to Auburn for transfer to the County’s system for treatment and disposal.  The Tribe’s water system is fully self-contained within the Reservation boundaries.

A key difference between the failed 1996 franchise and the current proposal has to do with the franchise area.  The failed 1996 franchise would have allowed usage of specific rights-of-way within the Reservation, while the current proposed franchise extends the approved area to all Reservation territory south of the Auburn City line.  According to IHS, this change was requested in order to facilitate future system growth within the County’s right-of-way, without requiring continued requests to the County for franchise revisions.

On January 13, 1999, the UTRC recommended approval of the proposed franchise based upon on the documentation previously submitted by IHS during the earlier application process.  The UTRC also reaffirmed the determination it had made in 1995 that K.C.C. Section 13.24.010 requiring the approval of water and sewer comprehensive plans before the issuance of a sewer and water franchise was not applicable to the Tribal lands, as the lands are not subject to county land use regulations under federal and state law.

The application has been referred to the relevant county departments for review and the King County Executive has recommended approval of the franchise.  The Executive has recommended that the franchise agreement be for a period of twenty-five years.  

AMENDMENTS PROPOSED AT COMMITTEE:
Members have requested the inclusion of six proposed amendments which are summarized as follows:

1. Replaces the legal description with one that limits the franchise area to specific county Rights-of-Way rather than the full Reservation boundaries and adds language to the franchise agreement limiting the type of future hook-ups allowed to pipes within the Right-of-Way.

2. Applies the same limiting language from Proposed Amendment 2 directly to the proposed ordinance.

3. Inserts a statement declaring King County’s support of agreements between the Muckleshoot Tribe and the City of Auburn pertaining to the City’s provision of sewer service to parts of the Reservation.

4. Affirms the county’s commitment to consistency with state laws in its approach to this franchise.

5. Inserts a requirement that the Tribe report annually on the number of connections to the water and sewer facilities located in the County’s Rights-of-Way along with projections of future expansion.

ORIGINAL ATTACHMENTS:

A. Proposed Amendment 1 – Councilmember Pullen.

B. Proposed Amendment 2 – Councilmember Pullen.

C. Proposed Amendment 3 – Councilmember Pullen.

D. Proposed Amendment 4 – Councilmember Pullen.

E. Proposed Amendment 5 – Councilmember Hague. 

F. Proposed Ordinance 1999-0187 with attachments.

G. Executive’s Transmittal Letter.

H. UTRC Determination Letter, dated August 14, 1995.

I. UTRC Decision Letter, dated December 18, 1995.

J. King County Code Section 14.44.055  Emergency construction permits - Unfranchised utilities.
1999-0187 Revised Staff Report Muckleshoot Water & Sewer 032300.doc



1999-0187 Revised Staff Report Muckleshoot Water & Sewer 032300.doc
3


