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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2025-0176.2, which would authorize the Executive to enter into a revised Asset Purchase Agreement to acquire the landfill gas processing plant owned and operated by Bio Energy Washington, passed out of committee on July 15, 2025, without recommendation. The Proposed Ordinance was amended in committee with Amendment 1 to replace the transmitted version of the Asset Purchase Agreement with a revised version. Relative to the transmitted version, the revised Asset Purchase Agreement corrected reference errors and removed draft watermarks; added definitions for "Tangible Personal Property" and related terms; added language clarifying that a third-party operator is permitted to use confidential materials; and made updates to certain schedules.




SUBJECT

Proposed Ordinance 2025-0176 would authorize the Executive to enter into the proposed Asset Purchase Agreement to acquire the landfill gas processing plant owned and operated by Bio Energy Washington and located onsite at the Cedar Hills Regional Landfill.

SUMMARY

Landfill gas is generated through the decomposition of waste buried at the County’s Cedar Hills Regional Landfill and is captured by a gas control system operated by the Solid Waste Division to reduce emissions escaping through the ground or air. Pursuant to original agreements approved by the Council in 2003, which were later amended and restated in 2007,[footnoteRef:1] Bio Energy Washington (“BEW”), a private company, built its landfill gas processing plant onsite at Cedar Hills and processed collected landfill gas into pipeline-quality, renewable natural gas. Under the most recent agreement with BEW and a separate agreement with Puget Sound Energy, the County received revenues for the sale of the collected landfill gas, as well as for the environmental attributes associated with the collected gas due to the state’s classification of landfill gas as a “renewable resource.”  [1:  Ordinance 14723; Ordinance 15872] 


In 2023, BEW notified the County that it was ceasing operation of its plant and subsequently filed suit against the County in U.S. District Court, claiming the County breached the agreement with BEW, claiming in part the County was not following good engineering practices in gas collection and in determining responsibility for disposal of hazardous waste residuals after gas processing. The County countersued with multiple claims against BEW. Earlier this year, the parties reached and executed a Settlement Agreement wherein the County and BEW would negotiate an agreement for, among other things, the County to acquire BEW’s plant. Since this time, the County has received no revenues for the sale of the gas and the collected landfill gas has been flared, which refers to burning the landfill gas at a high temperature to reduce, but not eliminate, the volume of greenhouse gases.

Proposed Ordinance (“PO”) 2025-0176 would authorize the Executive to enter into the proposed and negotiated Asset Purchase Agreement (Attachment A to the PO; “Purchase Agreement”), which consists of several exhibits, including ancillary licensing and transition agreements, for the County to acquire BEW’s landfill gas processing plant for $70 million on an “as-is” basis. Additionally, under both the Settlement Agreement and Purchase Agreement, the County would make a $5 million payment to settle the litigation, which does not establish either party as the prevailing party. 

According to the Statement of Facts in the proposed ordinance, in addition to providing for the County’s acquisition of the plant, the ordinance would resolve the ongoing litigation and provide for “significant environmental and financial benefit to the County.” According to Executive staff, capturing the landfill gas and processing it at the plant allows for its conversion into renewable natural gas, producing potentially enough energy to meet the natural gas needs of over 17,500 homes in King County. This means that an equal amount of non-renewable energy, such as fossil fuels, do not need to be consumed, reducing greenhouse gas emissions. 

Executive staff estimate a net revenue of $5 million annually beginning in 2026 after expenditures, which includes the estimated cost to operate the plant, debt service, and the one-time settlement payment. No revenue is expected for 2025. Executive staff expect that the debt service will be supported by the revenue generated from the sale of gas and environmental attributes such that the County should break even on its initial investment in 2035. Assuming approximately $10 million in rehabilitation and improvement capital projects, Executive staff state that the estimated life of the plant is through 2045. 

Further agreements with other entities for the sale of the processed gas and environmental attributes and with a third-party to operate the plant will need to be further negotiated and executed for the plant to be operational and begin revenue generation. Given the work expected that is yet to be completed and other factors, there remain some unknowns and uncertainties for the Council to consider:

· Extended due diligence period is not yet complete: A two-month due diligence period, granted under the Settlement Agreement, took place earlier this year during which the County had the right to review information about the plant and its operation, as well as conduct engineering reviews and other tests. Executive staff indicate they have negotiated an extension of this period “to allow extra time to analyze data that was not collected during the initial demonstration period, which resulted in the need for a subsequent demonstration period.” Executive staff anticipate all final reports related to plant condition and operation to be completed in mid-July. 

· Final version of the Purchase Agreement expected to be available just prior to 7/15 TrEE meeting, except for Schedule 7.5: Council staff have noted that some exhibits (including ancillary agreements) and schedules in the transmittal appear to be in draft form. Additionally, there were provisions in the agreements that were ambiguous or lacked clarity for which the Prosecuting Attorney’s Office has been negotiating revisions with BEW. Executive staff expect to be able to provide the final version of the Purchase Agreement (including exhibits) to the Council late in the day on 7/14, the day before the TrEE meeting, except for Schedule 7.5. Schedule 7.5 concerns the allocation of the purchase price and all other capitalized costs for tax purposes and Executive staff expect to be able to provide a final Schedule 7.5 on 7/18. Council staff will report in committee on the differences between the transmitted version of the Purchase Agreement (and exhibits) with the updated version expected to be provided on 7/14.

· Estimated taxes to be paid by the County from the proposed acquisition is currently unknown: Given that the tax allocation schedule described in the previous bullet is not expected to be available by the TrEE meeting, the estimated tax burden the County would incur because of the proposed acquisition is currently unknown and is expected to be additional to the purchase price of $70 million. An estimate should be available following completion of the schedule, which is expected to be provided on 7/18.

· Some potential uncertainty related to revenue estimates: Executive staff are in the process of negotiating potential agreements for the sale of the renewable natural gas and associated environmental attributes, so the exact pricing has not yet been finalized. Therefore, given this and the volatility in the energy market, there is some potential uncertainty in the actual revenue that would accrue to the County in the near-term. Further, some uncertainty may also exist in terms of the long-term revenue potential, as both Washington State and the County engage in targeted efforts to further divert organic wastes and food wastes from being disposed. Methane, which is 50-60% of landfill gas by volume[footnoteRef:2], is generally the result of organic waste decaying under anaerobic conditions (without oxygen).[footnoteRef:3] However, as noted previously, estimated revenues are not the only factor upon which Executive staff are justifying the acquisition, as they also note the environmental benefits and the resolution of the litigation.  [2:  2019 King County Comprehensive Solid Waste Management Plan]  [3:  U.S. EPA, Quantifying Methane Emissions from Landfilled Food Waste [Link]] 


It is a policy decision of the Council to determine whether any existing uncertainty with regard to potential revenues, the estimated tax burden to the County resulting from the transaction, the outcome of the extension of the due diligence period, or other current unknowns are outweighed by the environmental benefits and resolution of the litigation.  

A related supplemental budget ordinance, Proposed Ordinance 2025-0177, would make a supplemental appropriation of approximately $91.9 million to support the purchase of the gas processing plant ($70M), plant capital improvements ($10M), make the agreed-upon settlement payment ($5M), as well as cover operating and startup costs ($3.5M) and estimated debt service ($1.8M) for 2025. 

Council adoption of the ordinances authorizing the County to execute the Purchase Agreement, perform the transactions contemplated by said agreement, as well as appropriating the funds necessary to pay the purchase price and the agreed-upon settlement amount, are conditions of closing under the Agreement. The Settlement Agreement states that if the transaction does not close for any reason by the deadline of August 29, 2025, absent an extension agreed upon by both parties, the litigation shall promptly proceed to trial, as determined by the Court.  As the Executive will not be authorized to sign the Purchase Agreement until the underlying ordinance is effective, final action by the Council by July 22, 2025 will ensure that the closing can occur by August 29, 2025. 

BACKGROUND 

Cedar Hills Landfill Gas Generation and Collection. The Cedar Hills Regional Landfill (“Cedar Hills”; “landfill”), owned by the County and located in unincorporated Maple Valley, is the single operating landfill in King County and receives garbage from the cities and unincorporated areas in the County’s regional solid waste system.[footnoteRef:4] Landfill gas is generated through the decomposition of waste buried in the landfill and as required by state and federal law, is captured by a gas control system operated by the Solid Waste Division to reduce emissions escaping through the ground or air.  [4:  Includes all cities in King County except for Seattle and Milton] 


Contractual Arrangements for the Processing and Sale of the County’s Landfill Gas. A series of agreements have governed the processing of the landfill gas generated at Cedar Hills into renewable natural gas and its subsequent sale, as well as the sale of the environmental attributes associated with the landfill gas. Figure 1 provides a graphical depiction of the existing arrangements between the County, Bio Energy Washington (“BEW”), and Puget Sound Energy (“PSE”). The specific contractual arrangements and their respective authorizing legislation are further described following the figure.

Under state law, landfill gas is classified as a “renewable resource” and therefore, associated with the landfill gas are environmental attributes, which can be sold or used as offset credits.[footnoteRef:5] [5:  RCW 19.285.030(21)] 


Prior to the arrangement shown in Figure 1, the County “flared” the landfill gas, which refers to burning the gas at a high temperature to reduce, but not eliminate, volumes of greenhouse gasses. 















Figure 1. 
Contractual Arrangements for the Processing and Sale of County's Landfill Gas (and Associated Environmental Attributes) 
[image: ]
King County Arrangement with BEW. In 2003, the Council approved legislation that authorized the King County Executive to enter into agreements with BEW, a private company, currently owned by Ingenco Holdings, LLC, for the sale and conversion of landfill gas into energy.[footnoteRef:6] In accordance with the original project agreements, BEW developed, built, and owns the landfill gas processing plant located at Cedar Hills on property leased to BEW by the County.  [6:  Ordinance 14723] 


In 2007, the Council authorized the Executive to execute amended and updated agreements related to the project development, gas sales, and site lease that are in effect until 2030 with the possibility of extension.[footnoteRef:7] Until 2023 when the plant ceased operations, BEW had been processing the landfill gas to pipeline-quality, renewable natural gas at its plant.  [7:  Ordinance 15872] 


BEW Arrangement with PSE. BEW had an agreement with PSE, to which the County is not a party, where BEW sells PSE the pipeline-quality, renewable natural gas. This gas is routed through a nearby gas line into the PSE grid and is also used to power the BEW plant. 

County Arrangement with PSE. Under the agreement between the County and BEW, the County retains any and all rights to the environmental attributes that are associated with the landfill gas.[footnoteRef:8] Between 2011 and when the last agreement with PSE expired in mid-2023, the County sold the environmental attributes to PSE, which resulted in PSE having the rights to both the processed landfill gas and the environmental attributes.[footnoteRef:9]  [8:  Ordinance 15782]  [9:  Ordinance 17022; Ordinance 19562] 


Current Situation. In 2023, BEW notified the County that it was ceasing operation of the landfill gas processing plant and subsequently filed suit against the County in U.S. District Court, claiming the County breached its contractual obligations to BEW, claiming in part the County was not following good engineering practices in gas collection and in determining responsibility for disposal of hazardous waste residuals after gas processing.[footnoteRef:10] The County countersued with multiple claims against BEW. The parties reached and executed a Settlement Agreement earlier this year, wherein the County and BEW would, among other things, negotiate an agreement for the County to acquire the plant from BEW.  [10:  U.S. District Court, Case No. 2:23-cv-00542-LK] 


Since BEW ceased operation of the plant, Executive staff indicate that the Division has been flaring the landfill gas, as required by the landfill’s operational permits, which require flaring during periods when landfill gas cannot be sent to BEW. 

ANALYSIS

There are three proposed ordinances in front of the Council that relate to the acquisition of BEW’s landfill gas processing plant:

· Proposed Ordinance 2025-0176 would authorize the Executive to enter into the Asset Purchase Agreement (Attachment A to the PO; “Purchase Agreement” ) to acquire BEW’s landfill gas processing plant. 

· Proposed Ordinance 2025-0177 would make a supplemental appropriation to support the purchase of the landfill gas processing plant, plant capital improvements, and estimated operating costs. 

Council status as of 7/9: The appropriations that are proposed by this ordinance were folded into the Chair’s striking amendment to the 2025 1st omnibus budget ordinance,[footnoteRef:11] which was adopted at the July 9th Budget and Fiscal Management (“BFM”) committee meeting. Under the amended omnibus ordinance, the proposed appropriations related to plant acquisition are expenditure restricted such that the funds are unable to be spent until PO 2025-0176, concerning the Purchase Agreement, is effective. Possible final Council action on the amended omnibus budget ordinance is tentatively scheduled for July 15th. [11:  Proposed Ordinance 2025-0159] 


· Proposed Ordinance 2025-0158 would provide for additional County bond issuance authority for the acquisition and improvements of the landfill gas processing plant, as well as other projects proposed to be bond-funded in the 2025 1st omnibus budget ordinance. 

Council status as of 7/9: This ordinance was passed out of the BFM committee on July 9th and final Council action is tentatively scheduled for July 15th.

This staff report will cover all three ordinances, but only Proposed Ordinance 2025-0176, related to the Purchase Agreement, is on today’s committee agenda for discussion and possible action.

PO 2025-0176 – Asset Purchase Agreement and Related Agreements

Proposed Ordinance 2025-0176 was transmitted on June 13, 2025, and would authorize the Executive to enter into the proposed Purchase Agreement  to acquire the landfill gas processing plant currently owned by BEW on an as-is basis for $70 million. According to the Statement of Facts in the proposed ordinance, in addition to providing for the County’s acquisition of the plant, the ordinance would resolve the ongoing litigation and provide for “significant environmental and financial benefit to the County.”

Key Purchase Agreement Provisions. Figure 2 highlights key provisions of the proposed Purchase Agreement and includes the following series of related agreements and documents as exhibits:

· Exhibit A – Settlement Agreement, executed by the County on March 19, 2025;
· Exhibit B – Form of Assignment and Assumption Agreement;
· Exhibit C – Form of Bill of Sale;
· Exhibit D – Form of Transition Services Agreement;
· Exhibit E – Form of License Agreement.

Figure 2. 
Key Provisions of Proposed Purchase Agreement Between BEW and the County
NOTE: Non-underlined, capitalized terms used in Figure 2 are defined in the Purchase Agreement or its exhibits.
	Agreement  Section(s)
	
	Provision

	1.1 and
Exhibit A
	
	Settlement Amount:  A $5.0 million payment is to be made by the County to BEW to settle the Litigation at Closing. Under the terms of the Settlement Agreement (Exhibit A to the Purchase Agreement), this payment does not establish that either Party was a Prevailing Party. Additionally, the Settlement Agreement states that BEW expressly waives all rights to seek any attorney’s fees, except in a scenario where the County fails to close on a purchase and sale agreement and complete the purchase of the Plant. The Settlement Agreement also provides that if the transaction does not close for any reason, BEW will not be entitled to the $5 million payment.

	2.1
	
	Purchased Assets:  BEW is to sell to the County, free and clear of all liens, the assets, properties, rights, titles, and interests “to the extent related to the ownership or operation of the Plant,” including the following and as further provided for under the specific language in the Purchase Agreement: 
· All inventories of fuels, supplies, materials, and spares located on the Plant Site before the end of the Due Diligence Period (discussed further later in the staff report), less any used for maintenance during the period before the Closing Date;
· Machinery, equipment, vehicles, furniture, and other personal property located on the Plant Site before the end of Due Diligence Period, including personal property identified on Schedule 2.1(b)[footnoteRef:12]; [12:  Examples of Personal Property include: Equipment that is affixed to the property; Plant operating and gas testing manuals; items listed on the Master Asset List (Exhibit 1 to Schedule 2.1(b)), including the building itself, engines, generators, various systems and computers related to Plant performance and operation, forklifts, etc.; spares. For the full list, see Schedule 2.1(b).] 

· Transferred Contracts identified on Schedule 2.1(c)[footnoteRef:13]; [13:  Examples of Transferred Contracts include: a propane supply agreement with AmeriGas, trash and recycle services with Republic Services, and a product sale agreement with Central Welding Supply Company, among others. For the full list, see Schedule 2.1(c).] 

· Transferred Permits, to the extent assignable, identified on Schedule 2.1(d), and further discussed later in this staff report;
· Transferred Intellectual Property, identified in Schedule 2.1(e)[footnoteRef:14]; and [14:  Examples of Transferred Intellectual Property include: To the extent needed to operate the Plant and to the extent owned by Seller, copyrights and works of authorship, as well as trade secrets, business and technical information, databases, tools, methods, etc.; Any intellectual property contained in the Standard Operating Procedures; Any intangible know-how related to ownership and operation of the Plant that is disclosed to the County, learned during the performance the Transition Services Agreement (Exhibit D), or communicated to County by current or former employees. For the full list, see Schedule 2.1(e).] 

· BEW’s books and records relating to the ownership, operation, and maintenance of the Plant, other than those identified as excluded.

“Excluded Assets” are further identified in Section 2.2 of the Purchase Agreement. Examples include: cash and any similar rights arising from ownership or operation of the Plant prior to the Closing; specific BEW records, such as business plans, federal tax returns, personnel files, etc. 

	3.1
	
	Purchase Price:  A $70.0 million payment by wire transfer in immediately available funds is to be paid by the County to BEW at Closing. 

	3.2
	
	Closing Deadline: The closing of the purchase and sale contemplated by this [Purchase] Agreement shall take place on or before the Closing Deadline, August 29, 2025, unless otherwise agreed to in writing by the Parties. 

	3.3
	
	Closing Deliverables – BEW:  At Closing, BEW shall deliver to the County the following: 
· Executed Exhibits B, C, D, and E;
· Evidence that BEW has withdrawn all open or pending requests to the County under the Washington Public Records Act;
· Evidence that BEW has transferred all Transferred Contracts and Transferred Permits (as listed in the relevant Purchase Agreement Schedules) to the County, effective as of the Closing; 
· Certification of resolutions authorizing the execution of the Purchase Agreement and other associated documents and agreements; 
· Affidavit of non-foreign status of BEW in compliance with Internal Revenue Service code; and
· Copies of all consents, approvals, waivers, and authorizations related to Transferred Permits and Contracts, and as identified in Schedule 3.4(a)(ix). 
Closing Deliverables – County:  At Closing, the County shall deliver to BEW the following: 
· The Purchase Price ($70.0 million) and Settlement Agreement ($5.0 million) by wire transfer, in immediately available funds;
· Executed Exhibits B, D, and E; and
· The original of the $500k letter of credit furnished by BEW as security for BEW’s compliance with the terms of the PDA [existing amended and updated agreement related to project development and gas sales, dated February 29, 2008, between BEW and the County].

	3.4
	
	Conditions Precedent to Closing – County:  The obligation of the County to consummate the Closing is subject to the satisfaction (or waiver by the County) of the following conditions. Note that the italicized conditions below are conditions that exist for both the County and BEW.
· The Lease between BEW and the County related to the Plant’s use of County-owned land shall have been terminated, effective as of Closing;
· The PDA [existing amended and updated agreement related to project development and gas sales between BEW and the County, dated February 29, 2008,] shall have been terminated, effective as of Closing;
· BEW has duly performed and complied in all material respects with all agreements and covenants required by the [Purchase] Agreement and associated documents and agreements, prior to, or on, the Closing Date;
· The County has entered into an agreement with Puget Sound Energy that would give the County access to the Transfer Line/Northwest Pipeline used for delivery of pipeline quality gas produced by the Plant. Executive staff indicate that they are currently in conversation with PSE and anticipate that the pipeline access agreement will be included in an agreement for the sale of a portion of the product gas to PSE. According to Executive staff, they are aiming to transmit this and other related potential agreements for the sale of the processed gas in the next few weeks, with the goal of having if in effect on September 1st;
· The Council shall have adopted the ordinances authorizing the County to execute the [Purchase] Agreement, perform the transactions contemplated by the [Purchase] Agreement, as well as appropriating the funds necessary to pay the purchase price and the agreed-upon settlement amount (“Appropriations Ordinance”); and
· No action shall have been commenced against BEW or the County that would prevent the Closing or prohibit the transactions contemplated by the [Purchase] Agreement. 

	3.5
	
	Conditions Precedent to Closing – BEW:  The obligation of BEW to consummate the Closing is subject to the satisfaction (or waiver by BEW) of the following conditions. Note that the italicized conditions below are conditions that exist for both the County and BEW.
· The Lease between BEW and the County related to the Plant’s use of County-owned land shall have been terminated, effective as of Closing;
· The PDA [existing amended and updated agreement related to project development and gas sales between BEW and the County, dated February 29, 2008,] shall have been terminated, effective as of Closing;
· The County has duly performed and complied in all material respects with all agreements and covenants required by the [Purchase] Agreement and associated documents and agreements, prior to, or on the Closing Date; and
· No action shall have been commenced against BEW or the County that would prevent the Closing or prohibit the transactions contemplated by the [Purchase] Agreement.

	6
	
	Indemnification:  Includes language emphasizing that BEW is offering no warranties, express or implied, regarding the condition of the Purchased Assets or the Plant, the suitability of the Plant for its intended purpose, its merchantability, or other customary warranties offered by the sellers of new equipment. 

	7
	
	Taxes:  Under the proposed Purchase Agreement, the County shall pay all sales and use Taxes levied on the purchaser of assets under Applicable Law (Purchaser Transfer Taxes). Other than Purchaser Transfer Taxes, BEW shall pay all Taxes incurred as a result of the transaction contemplated by the [Purchase] Agreement under Applicable Law, including real property transfer, recording charges, and other similar Taxes. 

Additionally, the Parties shall allocate the Purchase Price (and all other capitalized costs) among the Purchased Assets for tax purposes in accordance with Schedule 7.5. A Schedule 7.5 was included in the proposed Purchase Agreement, but the document has not yet been completed. Executive staff expect that this Schedule will be provided to the Council on 7/18.

	8.1
	
	Confidential Information: The County shall make good faith efforts to keep confidential the information contained in the operating manuals and other materials designated as “proprietary” or “confidential” by Guild Associates. This covenant shall survive the Closing, as further provided in Sec. 8.1. According to Executive staff, Guild Associates is a vendor of the nitrogen removal system used in BEW’s operations.

	Exhibit A
	
	Settlement Agreement: The Settlement Agreement, executed by BEW and the County in March 2025, is binding and forms the basis for the Purchase Agreement and other associated agreements included as exhibits. Key provisions from the Settlement Agreement not already discussed in this table include:

· The Settlement Agreement outlines the terms under which a Due Diligence Period shall occur (Sec. 3.3). During this Period, under the Settlement Agreement, the County assumes full responsibility for all normal and customary plant operating expenses related to the County’s requested operation of the Plant by BEW. This includes the disposal of any dangerous waste contained in the Plant Condensate produced during the Due Diligence Period.
· The Settlement Agreement required the County to place a $3.0 million Earnest Money Payment into the court registry to be distributed under certain circumstances, as outlined in Sec. 3.4.7 of the Settlement Agreement. 
· Final dismissal of the Litigation with prejudice will occur upon closing under the Purchase Agreement by King County and payment to BEW of the $5.0 million payment in settlement of the Litigation (Sec. 3.6.2).
· All claims remain disputed as to liability and damages, and the performance of this [Settlement] Agreement does not constitute any admission by the parties (Sec. 4.3).

	Exhibit B
	
	Form of Assignment and Assumption Agreement: The transmitted exhibit includes a watermark indicating it is in draft form. This draft agreement, as transmitted, transfers certain contracts entered into by BEW as Plant owner  to the County (listed in Schedule 2.1(c)). The County accepts the assignment and assumes all of BEW’s duties and obligations under the Transferred Contracts, such as payment for services. Examples of Transferred Contracts include a propane supply agreement with AmeriGas, trash and recycle services with Republic Services, and a product sale agreement with Central Welding Supply Company, among others. 

	Exhibit C
	
	Form of Bill of Sale: The transmitted exhibit includes a watermark indicating it is in draft form. This draft Bill of Sale, as transmitted, transfers the ownership of the “Tangible Personal Property, as such term is defined in the Asset Purchase Agreement” from BEW to the County. However, Council staff note that “Tangible Personal Property” is not defined in the Purchase Agreement. 

	Exhibit D
	
	Form of Transition Services Agreement: The transmitted exhibit includes a statement on the cover page indicating it is a draft document and that no legal obligation of any kind will arise until a definitive written agreement is executed and delivered by both parties. In accordance with the Settlement Agreement, this draft transition agreement, as transmitted, provides the terms under which BEW would provide the County with operating assistance for a period not to exceed sixty days following Closing. BEW retains the sole option to decide whether to continue to provide assistance after the sixty days if requested by the County.

Under this transition agreement, the County agrees it is responsible for operating and maintaining the Plant during the Assistance Period and that BEW will simply be providing operating assistance at the direction of the County, specifically the Services outlined in Exhibit A to Exhibit D. BEW agrees to not undertake any action for its dissolution prior to the End Date of the agreement and also to use good faith efforts to retain sufficient operating personnel during the Assistance Period. 

During the Assistance Period, BEW is solely responsible for payment and provision of wages, benefits, and applicable severance, as well as the withholding and payment of employment taxes. The County is required to pay BEW a weekly rate for each person that provides services during the period: Plant Manager $5,000; Plant Engineer $3,000; Plant Operators (eight) $2,000; as well as severance or other associated costs in the event the County terminates this transition agreement before the sixty days. The transition agreement states that it is the intent of the Parties that the amounts listed above approximate the cost of providing the Services, without any intent to cause BEW to receive net profit or incur loss.

The County acknowledges that all existing employees of BEW are not represented by any labor union and that BEW intends to use these employees to provide the Services during the Assistance Period. 

	Exhibit E
	
	Form of License Agreement: The transmitted exhibit includes a watermark indicating it is in draft form. The license agreement, as transmitted, between King County and Ingenco Holdings, LLC,[footnoteRef:15] grants a permanent, royalty-free, non-exclusive, sublicensable  right and license to certain patent rights[footnoteRef:16] related to the purification of landfill gas into pipeline quality gas and referred to in the Settlement Agreement and Purchase Agreement as the “Palumbo Patent.” Under the license agreement, the license begins on the date the County completes the purchase of the Facility pursuant to the terms of the Asset Purchase Agreement and ends September 24, 2028, which is the date the patent is currently set to expire. [15:  BEW is a fully-owned subsidiary of Ingenco.]  [16:  U.S. Patent 7,731,779] 


The license agreement states that the County acknowledges and agrees that Ingenco does not represent or warrant that the Licensed Patent is sufficient to permit operation of the facility without any potential claims of infringement by third parties. The license agreement further states that any determination concerning the adequacy of the Licensed Patent, and all risks associated with any third-party claims of infringement, are the responsibility of the County.

The transmitted exhibit indicates a copy of the Palumbo Patent is provided as Exhibit A to Exhibit E, however, no such copy is included.

	Schedules
	
	Schedules 2.1(c), 3.4(a)(ix), and 7.5 all appear to be in draft form and not yet complete. Additionally, Schedule 2.1(e) references Annex 2.1(e)-1, however, no such annex is included.



Outcome of Plant Testing Period (“Due Diligence Period”). As noted previously, the plant ceased operation in 2023. The Settlement Agreement granted a two-month due diligence period, which took place from April 29th to July 4, 2025, during which the County had the right to review information about the plant and plant operation, including the cost of operation and review of all financial records associated with operation and gas sales. During this period, the County also had the right to determine whether the Palumbo Patent described in Figure 2 conferred sufficient intellectual property to operate the plant, as well as have access to the plant to conduct engineering reviews. Additionally, the Settlement Agreement required BEW to operate the plant, consistent with normal commercial practice, for a minimum of seven consecutive days continuously (“Demonstration Period”). 

The Recitals in the Purchase Agreement indicate that BEW operated the plant consistent with normal commercial practice for the Demonstration Period. Additionally, Executive staff note that both BEW and the County sampled product gas during the Demonstration Period and found that, overall, the product gas quality was sufficient to meet most of the requirements to inject into the interstate pipeline, pending a final access agreement with PSE. According to Executive staff, the County has taken some additional samples to satisfy testing for the remaining constituents and will have the results before closing. 

As of the writing of this staff report, according to Executive staff, the County has negotiated an extension of the due diligence period and for BEW to restart the plant to facilitate some additional testing. Executive staff state that “This extension is needed to allow extra time to analyze data that was not collected during the initial demonstration period, which resulted in the need for a subsequent demonstration period.” Specifically, Executive staff indicate that the County is conducting vibration testing, industrial hygiene testing, and ultrasonic testing and the results will be reviewed by the facility condition consultants and County staff. 

Executive staff anticipate all final reports to be completed by mid-July. 

Environmental Impacts of the Plant. Executive staff indicate that operating the landfill gas processing plant has significant environmental benefits. 

Greenhouse Gas Emissions. According to the 2019 Comprehensive Solid Waste Management Plan (“2019 CSWMP”), landfill gas consists of about 50 to 60 percent methane,[footnoteRef:17] a greenhouse gas contributing to climate change that is 28 times more potent than carbon dioxide at trapping heat in the atmosphere.[footnoteRef:18] The 2019 CSWMP indicates that the remainder of the landfill gas is made up of carbon dioxide and trace amounts of oxygen, nitrogen, and other gases. [17:  Ordinance 18893]  [18:  U.S. Environmental Protection Agency (“EPA”), Importance of Methane website [Link]. ] 


Capturing the landfill gas and processing it at the plant allows for its conversion into pipeline-quality, renewable natural gas, producing potentially enough energy annually to meet the natural gas needs of over 17,500 homes in King County. This means that an equal amount of non-renewable energy, such as energy produced by fossil fuels like coal or non-renewable natural gas, does not need to be consumed, which reduces greenhouse gas emissions by about 85,000 metric tons per year. 

The alternative to processing the gas is to continue to flare the gas in accordance with the Division’s environmental permits, as has been done since BEW ceased operations. Executive staff state that methane destruction from flaring is typically greater than 99% and Division environmental permits require a 98.5% removal of all non-methane organic compounds, which is achieved by flaring. Executive staff note that flaring reduces, but does not eliminate all greenhouse gasses, as carbon dioxide is still released into the atmosphere; however, it is a less potent greenhouse gas than methane. 

Other Air Impacts. Executive staff indicate that BEW operates under three Orders of Approvals to Notices of Construction from the Puget Sound Clean Air Agency (“PSCAA”). According to Executive staff, these Orders allowed the construction and installation of a range of equipment, including 18 diesel engines used for generators. Under the Purchase Agreement, the three Orders would be transferred to the County. Executive staff indicate they expect them to be folded into the County’s existing Title V Air Operating Permit for the landfill at the next renewal. 

According to Executive staff, the existing permits require:
· Limits for carbon monoxide, nitrogen gas, volatile organic compounds, formaldehyde and particulate matter emissions from the diesel engines used as generators;
· Reduction requirements for non-methane organic compounds from the waste gas in the thermal oxidizer, as well as maximum flow rate;
· A max flow rate for the candlestick flare (which is described as an emergency flare but with no definition of emergency);
· Limits on plant-wide carbon monoxide emissions per consecutive 12-month cycle; and
· Annual source testing.

Executive staff indicate that it is the County’s understanding that BEW has received Notices of Violation (“NOV”) from PSCAA related to emissions from its diesel engines prior to 2020. Based on documents reviewed by the County, it appears that BEW has resolved these NOVs to PSCAA’s satisfaction. However, BEW has reported that earlier this year, PSCAA communicated that they expected to issue two more NOVs. According to Executive staff, they do not know the substance of the violations, as it appears PSCAA has yet to issue them, and therefore it is unclear if and how they would impact King County as the plant owner. Additionally, Executive staff note that BEW completed its annual stack test during the demonstration period and shared the consultant report with the County on July 8. They indicate that the report is still being reviewed by the County, but the summary results indicate that all measurement was within emission limits.

Council staff inquired about the applicability of the plant to Climate Commitment Act (“CCA”) regulations. According to Executive staff, biogas producers are not impacted, and landfills were removed from the CCA after the passage of Washington Engrossed 2nd Substitute House Bill 1663 in 2022,[footnoteRef:19] which established a landfill-specific methane-reduction program.  [19:  Session Law, Chapter 179, Laws of 2022] 


Executive staff have indicated that Section 173-408 of the Landfill Methane Emissions rule could be applicable to the plant, once the County purchases the plant. BEW has conveyed that the Department of Ecology had accepted their argument that the rule did not apply to the facility, as landfill gas is treated by the County prior to being received by the plant. It is unclear whether Ecology would find this argument persuasive if both the plant and the landfill were under the same ownership.

Plant Condensate. Executive staff state that plant condensate, a byproduct of processing the landfill gas into renewable natural gas, is being containerized and hauled offsite by a third-party vendor to be managed as dangerous waste given its arsenic content, as opposed to being discharged into the wastewater system. According to Executive staff, this method for disposal does not require specific regulatory approval as it inherently complies with regulatory requirements. Executive staff indicate that the annual cost to manage plant condensate is approximately $4.0 million. 

Executive staff anticipate continuing to manage the condensate in this way until an alternative pre-treatment system is developed. The Division has a capital project underway to develop a technology that removes arsenic from the condensate and leachate.

Council staff inquired about any potential “PFAS” (Per- and polyfluoroalkyl substances) impacts. Executive staff indicate the levels of PFAS in the condensate are unknown, but any future systems implemented to meet future PFAS requirements for treating landfill leachate are also expected to be able to treat the condensate from the plant.

Other Environmental Impacts. According to Executive staff, there are no anticipated environmental impacts of the plant related to wastewater, groundwater, or stormwater.

Planned Startup. According to Executive staff, the County intends to have a third-party operator on board by the closing date and expects the plant to be operational shortly after the Purchase Agreement is executed. Executive staff indicate that the three firms that the County is considering are all experienced operators that have multiple sites, so they would be able to augment local staff with experienced operators, technicians, and supervisors during stand up of new operations. 

Council staff inquired if any of the three third-party operators being considered use unionized labor. According to Executive staff, “The County does not have any information about this at this time. BEW does not currently have union labor at the plant. The Solid Waste Division does not intend to mandate unionized labor by a third party, unless required to by standard County processes related to labor.”

Executive staff note that the following high-level actions would need to occur before full plant operation, following execution of the Purchase Agreement:

· Council approval of a Biomethane Purchase and Sale Agreement between King County and Puget Sound Energy: Executive staff are expecting that a portion of the renewable natural gas would be sold to PSE and that this gas sales agreement will be ten years in duration and will include a fixed price for environmental attributes, plus the market price for the gas volume;

· Execution of Management, Maintenance, and Operations Agreement with the selected third-party operator: At this time, Executive staff does not anticipate that this operator agreement will need Council approval.

· Council approval of a Potential Environmental Attributes Agreement between King County and Anew: According to Executive staff, the County is also in negotiation with Anew, which is the same broker that the Wastewater Treatment Division uses to sells its renewable natural gas. Executive staff indicate that an agreement with Anew to sell the landfill gas may be transmitted if certainty of access to the historically-more-lucrative transportation fuel market can be guaranteed. 

· Potential Environmental Attributes Agreement: According to Executive staff, the County is in negotiations with a vendor, Karbone, to develop a contract that will provide flexibility for the County to transact additional environmental attributes not under contract to PSE through multiple markets based on market conditions. Executive staff anticipate that this contract will have a set fee structure based on the different markets. 

Executive staff are anticipating transmitting potential purchase and sale agreements for the processed gas in the next few weeks, with the aim that they can be in effect on September 1st. 

PO 2025-0177 – Supplemental Budget Appropriation
PO 2025-0158 – Bond Issuance Authority

As noted previously, these two ordinances are not in front of the committee today for action but as they relate to the acquisition of BEW’s landfill gas processing plant are being discussed in this staff report. Both items were voted out of the July 9th BFM meeting and final action is tentatively scheduled for the July 15th.

Proposed Ordinance 2025-0177 would appropriate approximately $91.9 million to support the acquisition and future operation of the landfill gas processing plant, as well as the costs to settle the litigation. Figure 3 provides a breakdown of the proposed appropriation.
Figure 3.
Details on Proposed Appropriation Related to BEW Plant Acquisition

	Operating or Capital
	
	Fund
	
	Appropriation Description
	
	Amount ($)

	Operating
	
	Solid Waste Operating
	
	Cost to settle litigation under the Settlement Agreement
	
	$5,000,000

	Operating
	
	Solid Waste Operating
	
	Appropriation covers:
· Anticipated operating costs from September through December 2025, including condensate disposal: $2,483,284
· Due Diligence and startup costs: $1,000,000
· Debt service: $1,837,500
	
	$6,902,446

	Capital
	
	Solid Waste Construction
	
	Cost to acquire the landfill gas processing plant under the Purchase Agreement
	
	$70,000,000

	Capital
	
	Solid Waste Construction
	
	Supports major renewal and rehabilitation projects at the landfill gas processing plant 
	
	$10,000,000

	
	
	
	
	TOTAL
	
	$91,902,446



Purchase Price and Financing. As noted previously, the Purchase Agreement establishes the purchase price of the plant at $70 million. 

According to budget materials provided with the appropriation ordinance, the Division will initially use commercial paper to fund the cost of acquisition, before issuing Limited Taxable General Obligation bonds in the Fall. These budget materials further state that the Division is working with bond counsel to determine whether taxable or tax-exempt bonds would be more appropriate. Executive staff indicate the bond term is expected to be 20 years. According to Executive staff, annual debt service for both acquisition and planned rehabilitation of the plant are estimated at approximately $7.5 million. 

A separate ordinance, Proposed Ordinance 2025-0158, would provide for additional County bond issuance authority for the acquisition and improvements of the landfill gas processing plant, as well as other projects proposed to be bond funded in the 2025 1st omnibus budget ordinance.[footnoteRef:20]  [20:  Proposed Ordinance 2025-0159] 


Estimated Taxes Resulting from Acquisition. According to Executive staff, they expect the County will pay sales tax on the personal property and BEW will pay the real estate excise tax, as a result of the transaction. Executive staff indicate there is a state exemption from sales tax for manufacturing equipment and it is expected that a significant portion of the personal property will fall under this exemption.

However, as noted previously, Schedule 7.5 to allocate the purchase price and all other capitalized costs among the purchased assets for taxed purposes is not yet complete. Therefore, the total tax burden resulting from the transaction that will be incurred by the County is unknown and is expected to be additional to the purchase price of $70 million.

Proposed Capital Improvements for the Plant. The supplemental budget appropriations ordinance would appropriate $10 million to support major renewal and rehabilitation projects at the landfill gas processing plant. Budget materials indicate that this appropriation will allow for the Division to quickly address necessary maintenance projects, as well as plant enhancements. According to budget materials, possible projects include: repair/replacement of the building envelope, environmental control/containment, and equipment/infrastructure, upgrades to existing controls or equipment that could improve plant efficiency or regulatory compliance, and projects to provide better integration between the plant and the landfill gas infrastructure. 

Estimated Costs to Operate Plant. Materials with the supplemental budget ordinance indicate that the estimated cost to operate the plant is approximately $12 million annually. According to Executive staff, this includes the cost of condensate disposal and an estimate for the third-party operator fee, which would be established in the operator agreement that has yet to be finalized. 

Estimated Revenue. The Division’s financial plan, provided as Attachment 4 to the staff report, projects that the sale of the landfill gas and the associated environmental attributes will generate approximately $53.8 million in revenue in the 2026-2027 biennium and $52.7 million in 2028-2029.[footnoteRef:21] No revenues are assumed for 2025. According to Executive staff, the revenue estimates are based on the forecast for gas and pricing for the environmental attributes completed by an outside consultant. For context, Executive staff indicate that the majority of the revenue is expected to come from the sale of environmental attributes, with the gas sales making up only approximately 10%.  [21:  For context, during the period in which BEW’s plant was operating, the Solid Waste Division received revenue from both the sale of the landfill gas and the environmental attributes ranging from $1.0 to $7.0 million per year, depending on production rates and the market price, according to the 2019 CSWMP.] 


As noted previously, Executive staff are in the process of negotiating agreements for the sale of the renewable natural gas produced by the plant and environmental attributes associated with the landfill gas, so the exact pricing has not yet been determined. 

Council staff inquired about the both the stability of the volume of renewable natural gas produced, as well as the gas and environmental attributes markets. Executive staff note that the revenue will vary based on market price and gas volumes and that both gas and environmental attributes are volatile commodities. Therefore, the market may shift over time. However, Executive staff indicate that the anticipated ten-year duration of the contract being negotiated with PSE and the fixed price for environmental attributes will allow the County to hedge against market fluctuations.

Landfill Gas Collection Data and Potential Impacts on Generation/Collection. Revenues for landfill gas are a function of the pricing structure, as agreed upon in future contracts, and also the amount of landfill gas generated by the waste in the landfill and the efficiency of the gas collection system. 

Executive staff provided historical data on the landfill gas collected by the collection system at Cedar Hills, provided in Figure 4. This data demonstrates that, at least for the ten-year period shown, the annual volume of gas collected has fluctuated over time. According to Executive staff, there is no single cause identified for the reduction in collection of landfill gas, but several actions have been undertaken or are planned to improve collection infrastructure.















Figure 4.
High, Low, and Average Landfill Gas Flow Rate and Annual Gas Collection at Cedar Hills Landfill
2014 - 2024
SCFM = Standard cubic feet per minute
SCF = Standard cubic feet
	Year
	
	Gas Volume Flow – Avg.
(SCFM)
	
	Gas Volume Flow - High
(SCFM)
	
	Gas Volume Flow – Low
(SCFM)
	
	Total Annual Volume Collected
(SCF)[footnoteRef:22] [22:  Executive staff indicated the unit of measurement for the annual gas volume collected is SCFM, however, Council staff think this may have been an error as it is a total volume rather than flow rate.] 


	2014
	
	10,483
	
	10,953
	
	9,876
	
	3,256,288,621

	2015
	
	10,465
	
	11,400
	
	9,631
	
	3,311,464,837

	2016
	
	10,844
	
	11,175
	
	10,555
	
	3,503,215,207

	2017
	
	10,445
	
	11,341
	
	9,793
	
	4,245,384,894

	2018
	
	10,718
	
	10,905
	
	10,403
	
	4,454,036,249

	2019
	
	10,412
	
	11,046
	
	10,246
	
	4,469,414,113

	2020
	
	9,020
	
	10,241
	
	8,069
	
	3,922,261,953

	2021
	
	7,798
	
	8,117
	
	7,239
	
	3,337,953,044

	2022
	
	7,772
	
	8,046
	
	7,572
	
	3,364,785,010

	2023
	
	7,353
	
	7,609
	
	7,097
	
	3,517,530,889

	2024
	
	7,815
	
	7,998
	
	7,479
	
	3,603,068,612



The amount of methane, which is 50-60% of landfill gas by volume,[footnoteRef:23] that is generated depends on several factors, including the amount of organic waste that is disposed, as methane is the result of organic waste decaying under anaerobic conditions (without oxygen).[footnoteRef:24] The most recent available waste characterization study completed by the County indicates that various organic materials, such as paper, food waste, and wood/yard waste, make up approximately 61% of disposed waste overall.[footnoteRef:25] Both Washington State, via the Comprehensive Organics Management Law of 2022 and 2024,[footnoteRef:26] and the County, through its Re+ programming, are concurrently engaged in a targeted efforts to reduce organic materials, and food waste in particular, from being disposed at landfills.  [23:  2019 CSWMP]  [24:  U.S. EPA, Quantifying Methane Emissions from Landfilled Food Waste [Link]]  [25:  2022 King County Waste County Waste Characterization and Customer Survey Report [Link]]  [26:  For more information, see the 2024 Organics Management Laws – Focus Sheet [Link]] 


As these efforts are ongoing, it is unknown what the actual impacts will be over the long-term time horizon on overall annual tons disposed at the landfill, the proportion of organics waste annually disposed over time, and how these factors may influence the potential volume of landfill gas generation and collection, and the associated revenues. 

Financial Outlook. According to budget materials, the Division is anticipating a net revenue of $5 million annually after expenditures. Executive staff note that in their model, the Division assumed no revenue until 2026 and used a conservative assumption to mitigate the financial impacts of a delay in closing. The projected net revenue, according to Executive staff, includes the cumulative estimated revenue and expenditures for the period 2025-2027 and includes the one-time payment of $5 million in settlement costs. 

Executive staff expect that the debt service will be supported by the revenue generated from the sale of gas and environmental attributes such that the County should break even on its initial investment in 2035. With the rehabilitation and improvement projects proposed in the supplemental budget ordinance, Executive staff state that the estimated life of the plant is through 2045. 

Council Considerations and Time Constraints

Council Considerations. This package of legislation in front of the Council related to the acquisition of BEW’s landfill gas processing plant to settle the ongoing litigation constitutes a complex, multi-million-dollar transaction that has required a series of interrelated agreements to be negotiated with BEW and their owner, Ingenco. Further agreements with other entities (e.g., PSE, Anew, third-party operator) will need to be negotiated and executed for the plant to be operational and begin revenue generation. Given the work expected that is yet to be completed, there remain some unknowns and uncertainties for the Council to consider:

· Extended due diligence period is not yet complete: Because the Executive staff concluded more information regarding plant operations was necessary, the Due Diligence period has been extended, with reports of the findings from additional testing and operation expected to be available in mid-July. 

· Final version of the Purchase Agreement expected to be available just prior to 7/15 TrEE meeting, except for Schedule 7.5: At the time this staff report was prepared, the final version of the Purchase Agreement has not yet been provided.  Executive and PAO staff have indicated that the corrections noted by Council staff and Council legal counsel will be addressed in the final version of the Purchase Agreement, which is expected to be provided to the Council on 7/14, with the exception of Schedule 7.5 concerning tax allocation. Council staff anticipate being able to provide information on the differences between the transmitted and final versions during the briefing at the 7/15 TrEE Committee. 

· Estimated taxes to be paid by the County from the proposed acquisition is currently unknown: According to Executive staff, the tax allocation schedule described in this staff report will not be available. Therefore, the estimated tax burden the County would incur from the proposed acquisition is currently unknown and is expected to be additional to the purchase price of $70 million. An estimate should be available following completion of the schedule, which is expected to be provided on 7/18.

· Some potential uncertainty related to revenue estimates: Executive staff are in the process of negotiating potential agreements for the sale of the renewable natural gas and associated environmental attributes expected to be produced by the plant, so the exact pricing has not yet been finalized. Therefore, given this and the volatility in the energy market, there is some potential uncertainty in the actual revenue that would accrue to the County in the near-term. 

Further, some uncertainty may also exist in terms of the long-term revenue potential, as both Washington State and the County engage in targeted efforts to further divert organic wastes and food wastes from being disposed. Methane, which is 50-60% of landfill gas by volume,[footnoteRef:27] is generally the result of organic waste decaying under anaerobic conditions (without oxygen).[footnoteRef:28] However, as noted previously, estimated revenues are not the only factor upon which Executive staff are justifying the acquisition, as they also note the environmental benefits and the resolution of the litigation.  [27:  2019 King County Comprehensive Solid Waste Management Plan]  [28:  U.S. EPA, Quantifying Methane Emissions from Landfilled Food Waste [Link]] 


Under the Settlement Agreement, if the transaction does not close for any reason by the deadline of August 29, 2025, absent an extension agreed upon by both parties, the litigation shall promptly proceed to trial, as determined by the Court. 

It is a policy decision of the Council to determine whether any existing uncertainty with regard to potential revenues, the estimated tax burden to the County resulting from the transaction, the outcome of the extension of the due diligence period, or other current unknowns are outweighed by the environmental benefits and resolution of the litigation.  

Time Constraints. As noted previously, the Purchase Agreement states that closing shall take place on or before August 29, 2025. Executive staff have requested Council take final action on both the Purchase Agreement ordinance (PO 2025-0176) and make the appropriations requested in the supplemental budget ordinance (PO 2025-0177), if possible, in July before the August Recess in order for the ordinances to be effective prior to the Closing Deadline. 

If the Council wishes to meet Executive staff’s timing request, assuming regular meetings only, PO 2025-0176 would need to be voted out of the 7/15 TrEE committee and expedited to the 7/22 full Council meeting. Final action would need to occur at the 7/22 Council meeting, as it is the last regular Council meeting prior to the August Recess.

AMENDMENT

Council staff will prepare an amendment that would replace the transmitted Purchase Agreement in PO 2025-0176 with a final version to be provided by Executive staff.

Council staff will email the amendment to Councilmembers when it is ready. 
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