Summary of Executive’s Proposed Revisions to King County Code 21A.24

Sensitive Areas

(June 26, 1998 version updated to current (5/99) code language)

This summary identifies significant changes proposed to King County's Sensitive Areas Code ("SAC"), as well as to other laws regulating sensitive areas.  Most sensitive area requirements are located in the county's zoning code, K.C.C. Title 21A.  However, there are other codes which also apply to or affect sensitive areas, such as the Clearing and Grading Code (K.C.C. 16.82) and the Shoreline Code (K.C.C. Title 25).  The following summary describes significant and substantive changes in all these codes.  Less significant "house-keeping" or "technical" changes are not all described below, but can be found in the proposed ordinance, itself.  Technical changes include making code language consistent throughout the code, changing numbering and reorganizing sections, clarifying code language and making it more concise, eliminating redundant provisions, correcting mistakes and generally cleaning up the code.

This final draft of the proposed ordinance contains new changes made since the February 23, 1997 draft, which was also widely distributed for public review.  Many persons commented at the numerous public meetings or provided written or telephonic comments.  In all, over 1,000 comments and recommendations were received on the second draft from tribal and community leaders, citizens, scientific experts, consultants, industry professionals, environmentalists, agency staff, state government representatives and other interested persons.  Each comment was individually considered and all proposed changes were in response to comments. This final draft contains solutions to real problems raised by persons who have experienced the effects of the county's current sensitive areas code, and it reflects fair balances struck among various--and often opposing--interests.  The ordinance was reviewed by the Regulatory Reform Advisory Forum and supported, with minor recommendations, as a body of law which achieves regulatory balance.

The Department of Development and Environmental Services ("DDES") gratefully acknowledges all those citizens who contributed their time and energy to this long and arduous code development process.  The revision of the SAC constitutes a two-plus year project involving scientific research, field studies, industry consultation, institutional self-analysis and multiple rounds of public meetings and workshops.  Unlike any other of its kind, this ordinance was developed, directly and publicly, by all the citizens and industry of King County, resulting in a proposal tailored to the needs and goals of this county and its exceptional resources.  
Surface Water Management (K.C.C. 9.08)
Section 1: K.C.C. 9.08.060  Policy

This section sets forth the existing policy for channel migration areas (formerly called "channel relocation and stream meander areas" in the SAC).  In 1994, the SAC placed a moratorium on development in channel migration areas until mapping and administrative rules are completed (see existing K.C.C. 21A.24.275).  Identifying and mapping channel migration areas is the responsibility of the Department of Natural Resources (DNR)--and that responsibility is set forth in this section.  No change.

County Road Rights-of-Way - Construction Permits (K.C.C. 14.44)

Section 2: K.C.C. 14.44.050  Construction permit-application-review

This section assigns responsibility for right-of-way construction permit review and issuance.  Right-of-way construction permits are issued by the Department of Transportation (DOT)--formerly the Department of Public Works--for constructing franchise utilities in the county right-of-way.  Currently, a separate DDES clearing and grading (C&G) permit is required for utility right-of-way construction to insure compliance with the SAC when the construction involves clearing in sensitive areas and/or buffers.  A change is proposed to eliminate multiple permits and to require only a construction permit with all reviews by different departments conducted under the one permit.  Since DDES has responsibility for implementing the SAC and has experienced, professional staff and resources assigned to that function, sensitive areas review of right-of-way construction permits will remain the responsibility of DDES, pursuant to this section, even though a separate C&G permit issued by DDES may not be required.

Clearing and Grading (K.C.C. 16.82)

Section 3: K.C.C. 16.82.020  Definitions

This section defines words and phrases relating to sensitive areas as used in the C&G Code.  The changes include: 1) making definitions consistent with those in the Zoning Code (the Zoning Code contains the SAC), 2) adding new definitions and 3) making technical changes for internal consistency, clarity and format standardization.  Substantive changes include:

· Applicant: corrects citation to the RCW; is consistent with Zoning Code.

· Clearing and grading permit: changed from "grading and clearing permit" to reflect permit name commonly used by citizens/government and includes reference to new "programmatic permit."

· Cutting:  the original intent of this definition was to distinguish "cutting" from "topping;" the definition is clarified accordingly to define cutting as cutting the trunk anywhere from ground level up to 75% of the trunk's height.  While this may be perceived as a significant change from the current code, it is not.  The current code defines cutting as the severing of the main trunk or stem from the soil surface "up to 25% of the total vegetation height."  This ambiguous phrase was intended to include any cutting to within the uppermost 25% of the canopy--in other words, any severing except in the top 25% of the vegetative height.  The proposed language more clearly describes this concept, consistent with what was originally intended by the definition. 

· Geotechnical engineer: new definition; is consistent with Zoning Code.  This phrase replaces "soil engineer".  In the Zoning Code, the terms "geologist" and "geotechnical engineer" are used instead of "soil engineer".  This change promotes consistency.

· Improved area: new definition of phrase used in C&G permit exceptions; is consistent with Zoning Code.

· Native vegetation: new definition; is consistent with Zoning Code. 

· Noxious weed: new definition; is consistent with Zoning Code.  Definition references state law noxious weed list and is created in consultation with King County Department of Natural Resources Noxious Weed Program.

· Park: this definition is currently located in K.C.C. 16.82.050.A.17.e, a park maintenance exception to a C&G permit.  The definition is moved to the definition section.

· Roadway: new definition of term used in C&G permit exceptions; is consistent with Zoning Code.  Roadway, as defined, includes the paved or driving surface of the road, shoulders and fill slopes.  This definition is based on the state definition of  "roadway" in RCW 36.75.010 (limited to the driving surface) and the county road standards definition of "roadway" (limited to the driving surface + shoulders), but is broader than both.  A diagram is included to illustrate and clarify the word's meaning.  The roadway is only one part of the improved portion of the road right-of-way; other improved areas include a roadside ditch and cut or engineered slope.

· Site:  new definition, substantially consistent with Zoning Code's definition.  A minor variation between the two definitions is necessary to implement requirements unique to the C&G Code.

· Soil engineer: this phrase is no longer used in the C&G Code and is eliminated.  "Geotechnical engineer" is used in its place and is defined.

· Used by salmonids: new definition of phrase used in C&G permit exceptions; is consistent with Zoning Code.  The definition encompasses any salmonid use of a waterbody.  It includes a presumption that streams of particular size and gradient are used by salmonids, based upon and consistent with Washington forest practices rules, WAC 222-16-030.  The SAC provision which explains how to rebut the presumption is cross-referenced.  The definition is used to identify waterbodies with salmonids which are then treated specially in the C&G Code and the SAC.

     The presumption that salmonids are present in streams of certain size and gradient is one of the most studied areas of salmonid research in the Puget Sound region.  Representatives of Weyerhauser recently presented their research  of 270 stream systems in western Washington at the American Fisheries Society Annual Meeting, finding that "stream size, gradient, and the presence of other channel features can therefore be used to identify stream reaches capable of supporting fish and the likely upper extent of fish habitat regardless of current habitat condition or fish occupancy."   The research showed the presence of fish in streams with average gradients of 20% and less.  The forest practice rules' presumption was based on technical research conducted and/or compiled by its ad hoc stream retyping technical sub-committee of the field implementation committee.   Extensive field research has been done by the Quinault and Hoh tribes and Washington Trout.  The Muckleshoot tribe has conducted extensive research on western Cascade streams, surveying 20 miles of stream in the past two years, alone (equally approximately 100 streams).  The Tulalip Tribe is currently  working with Washington Trout on an extensive stream retyping project.   The results of the research is consistent with the presumption utilized in the forest practices rules.  Disagreement, however, arises as to salmonid use of higher gradient streams.  For example, salmonids were found in Lyle Creek near the headwaters at Lyle Lake where the stream gradient is 43% by Muckleshoot tribal biologist, Martin J. Fox.  Thus, the question in dispute is which streams with gradients higher than 20% are used by salmonids and whether those streams can be characterized for the purpose of regulation.   

     The presumption applies to intermittent streams, as recognized by and standard within the industry.  As pointed out in the Weyerhauser presentation, resident trout were present in over 90% of the sites surveyed--regardless of whether the flow was intermittent or whether there was a blockage at some point in the watercourse (resident populations are known to exist between blockages).  Furthermore, it is well-recognized that intermittent streams provide necessary high-flow refuge for salmonid populations.   Thus, it is recognized in the industry that the year-round presence of water has little to do with habitat value and the benefit provided to salmonids.   

· Vegetation: eliminates the redundant word organic; all plant life is organic.

· Building, Department, Development proposal, Director, Light equipment, Sensitive area and Structure: new definitions or old definitions changed to be consistent with Zoning Code definitions.  The Zoning Code definitions are not new or changed and most have been in effect since 1990.
Section 4: SUBSTITUTED K.C.C. 16.82.050  Clearing and grading permit required--exceptions

This section lists activities which are allowed without a C&G permit.  The permit constitutes a vehicle by which the county reviews and regulates proposed development--for consistency with clearing and grading, sensitive area and other code requirements.  If no permit is required, the activity is regulated only after-the-fact through an enforcement action if a violation of code has occurred and is reported.  (The latter has always been true in practice as well as in law, as the existing section does not--and has never--exempted activities from clearing and grading standards.  It only exempts activities from permits).  This section has been reorganized and rewritten. It is divided into three subsections:  A. activities occurring wholly outside of sensitive areas, B. activities occurring in sensitive areas and C. activities occurring anywhere (both in and out of sensitive areas).  Specific changes include:
· General: C&G permits are issued by DDES and not the director, personally.  The director reviews the decision pursuant to K.C.C. 20.20.020.  The paragraph is changed accordingly to reflect this practice.

· Consistency with C&G standards: even though certain clearing and grading may be undertaken without a permit, it must still be undertaken in a prudent manner, consistent with clearing and grading standards pertaining to erosion control, ground preparation, fill material, drainage, etc. as set forth in K.C.C. 16.82.100.  New language clarifies this requirement, consistent with past code interpretation and department practice.

· Single permit required: if clearing and grading is reviewed and approved by the department as part of another permit or approval, such as a building or subdivision permit, a duplicative C&G permit is not needed.  New language describes this general exception to the permit requirement, replacing and broadening exceptions in the current code including:  excavation and fill authorized by a building permit (subsection 1), certain clearing or grading approved as part of a plat (subsections 6 and 9) and clearing or grading approved as part of a commercial site development (subsection 15).
· Permit exception - clearing and grading out of sensitive areas: the following describes changes made to current C&G permit exceptions--those activities occurring outside of sensitive areas which do not require a C&G permit:

· Subsection A.1  Excavation ( 5 feet and ( 100 cubic yards - No change

· Subsection A.2  Fill ( 3 feet and ( 100 cubic yards - No change

· Subsection A.3  Clearing - No Change

· Subsection A.4  Noxious weed removal - No Change

· Subsection A.5  Hazardous substance use (pesticides/herbicides) - new exception which allows hazardous substance use (which could be used to clear vegetation) without a permit if outside of protected areas (wildlife corridors, critical drainage areas and other areas protected pursuant to K.C.C. 16.82.150 and 21A.38.  As to the latter, the permit exception does not apply during times when clearing restrictions exist upon the property; when the clearing restrictions apply, the permit requirement applies, as well).  

· Subsection A.6  Road right-of-way - existing exceptions are combined, resulting in no substantive change. 

· Subsection A.7  Rail right-of-way - existing exception is clarified to apply to rail facilities operating in interstate commerce and to maintenance and reconstruction.

· Permit  exception - clearing and grading in sensitive areas:  The following describes changes made to current C&G permit exceptions--those activities occurring in sensitive areas which do not require a C&G permit:

· Subsection B.1  Clearing in hazard areas - current exceptions which allow clearing in coal mine and seismic hazard areas without permits are consolidated and expanded to also include clearing in volcanic and flood hazard areas.  There has never been a complete exception for clearing in steep slope and landslide hazard areas, and no change to that is made in the proposed ordinance.  Historically, clearing is not allowed in protected areas (wildlife corridors, critical drainage areas and other areas protected pursuant to K.C.C. 16.82.150 and 21A.38.  As to the latter, the permit exception does not apply during times when clearing restrictions exist upon the property; when the clearing restrictions apply, the permit requirement applies, as well).   Some clearing in those areas is allowed without a permit under other exceptions.

· Subsection B.2  Clearing in a roadway - new provision which allows any clearing by any applicant within the roadway without a permit except for (1) clearing with hazardous substances (pesticides, herbicides, etc.) in steep slope and landslide hazard areas, wetlands, streams and their buffers and (2) clearing in salmonid streams/ditches.  This is an expansion of the current code which limits clearing without a permit to non-salmonid ditch cleaning and pavement, culvert and flood control facility maintenance--and only when done by a public agency.  The rationale for expanding the exception is that the roadway is already improved, and clearing (other than the two exceptions) will cause little or no further impact. 

· Subsection B.3  Noxious weed removal - current exception allows noxious weed removal without a permit only in steep slope hazard areas and wetland/stream buffers, subject to limitations on hazardous substances.  Consistent limitations on hazardous substance use were never developed or applied.  Because noxious weed removal is required by state law, the exception is expanded to apply to all sensitive areas.  In those sensitive areas vulnerable to clearing, soil disturbance and poor water quality (i.e., steep slope, landslide and erosion hazard areas, wetlands and streams) a permit (generally, programmatic) is required when hazardous substances and heavy equipment are used.  The cleared area must also be stabilized and revegetated.

· Subsection B.4  Grading in volcanic, seismic, coal mine, erosion hazard and channel migration areas - current exception allows grading in the road right-of-way in any sensitive area without a permit, resulting in inconsistencies with other provisions.  This exception is of limited utility since most grading involves clearing--which is not excepted from a permit in more vulnerable sensitive areas.  The exception is changed to allow grading, without a permit, only in those sensitive areas where grading will have little or no impact (volcanic, seismic and erosion hazard areas and channel migration areas).  The change is not likely to result in increased permits where permits are already required for associated clearing activities.  Grading in coal mine hazard areas (except for laying of water, sewer and gas lines) were recently added to this list to reflect the exemptions passed in Ordinance 13319.  The exception is also expanded to allow grading outside the right-of-way without a permit if under general excavation and fill thresholds. 
· Subsection B.5  Grading in landslide hazard areas - current exception allows grading in the right-or-way in any sensitive area without a permit, resulting in the problems outlined in the preceding paragraph.  During the past year, more than one landslide resulted from grading in the roadway or road right-of-way.  As a result, the exception is limited to grading activities which do not include roadway replacement and utility construction. 
· Subsection B.6  Grading in the roadway in steep slopes and buffers of steep slopes, wetlands and streams - current exception allows grading in the right-of-way in any sensitive area without a permit, resulting in the problems outlined in the preceding paragraph.  The exception is changed to allow grading in steep slopes and in the buffers of steep slopes, wetlands and streams only when located in the roadway.  The buffers of streams used by salmonids are specifically not included in this exception.
· Subsection B.7  Grading in salmonid stream buffers - current exception allows grading in the right-of-way in any sensitive area (including streams used by salmonids and their buffers) without a permit.  The exception is changed to allow grading without a permit in salmonid stream buffers only when located in the part of the roadway which is paved or constitutes the driving portion and the shoulders.   The fill slopes of the roadway are excluded from the exception because the fill slopes may encompass the ditch sides and/or the grading of which may affect salmonids and/or their habitat in a roadside ditch, thus requiring sensitive area review prior to any grading activity.
· Subsection B.8  Enhancement of fish habitat pursuant to state law - a new exception created for certain fish habitat enhancement projects which are now governed by state law and for which county regulation has recently been preempted.
· Subsection B.9  Minor stream and wetland restoration - This exception is long-standing in the C&G code and SAC.  It applies to restoration projects which are "stand-alone" projects--not restoration done as a mitigation requirement associated with a public or private development proposal.  This exception does not apply to--and has never applied to--stand alone restoration projects by private applicants unless there is public or tribal sponsorship for the reason that in-stream restoration projects have a potential for considerable damage to the stream and salmonid habitat, if not done properly.  Substantive changes include: 
· exception is expanded to include wetland restoration.
· restoration is expanded to include any restoration--not just for "fish" habitat.
· exception is modified to insure that project sponsors have a special interest in and knowledge of stream, wetland and fish habitat restoration projects, including public agencies with their primary function being natural resource management and federally recognized tribes.  Utilities were removed from the exception; a utility will now require a "sponsoring agency or tribe" to do restorative work without a permit.  This change is consistent with the SAC which specifies that restoration without a permit may only be done or sponsored by a "public agency with a mandate to do such work."  
· specific changes in standards include:
· revegetation and noxious weed removal added
· in-stream habitat improvements clarified
· removal of limitation on use of helicopters and cranes (previously, could only deliver supplies) 
· limitation on use of hazardous substances added
· requirement that restoration be done under the direction of a qualified biologist removed
· Subsection B.10  Scientific sampling  - a new exception for salmonid sampling conducted pursuant to an approved state permit.  
· Permit exception:  clearing and grading in and out of sensitive areas: the following describes changes made to current C&G permit exceptions--those activities occurring anywhere which do not require a C&G permit:

· Subsection C.1  Garbage at a solid waste facility - no change

· Subsection C.2  Cemetery graves - expanded to include excavation of individual graves in sensitive areas.  The county already regulates cemeteries through applicable permits; requiring additional permits for the digging of individual graves is unnecessary 

· Subsections C.3&4  Forest practices - no change

· Subsection C.5  Emergency tree removal - continues to allow emergency tree removal without a permit.  However, in the SAC, emergency actions in sensitive areas are subject to subsequent reporting and review requirements.  The failure to cross-reference those requirements in the C&G Code has caused confusion.  For purposes of clarity, the reporting and review requirements are described and cross-referenced in this subsection--that tree removal in steep slope and landslide hazard areas, wetlands, streams and their buffers (sensitive areas especially vulnerable to vegetation removal) must be subsequently reported to the department, reviewed and mitigated. 

· Subsection C.6  Agriculture/horticulture - new provision consolidating existing permit exceptions for agriculture and horticulture.  Substantive changes include:

· General: clarifying ambiguity in existing exception.  The current code only excepts permitted agricultural uses if clearing is consistent with Sensitive Area Exemptions.  The proposed exception eliminates the cross-reference to the SAC where permitted uses are not exempt from SA regulation.  It also eliminates the ambiguous reference to "clearing".  The proposed exception applies to both clearing and grading and is consistent with agricultural exemptions (not permitted alterations) in the SAC.

· Combining agriculture and horticulture exceptions 

· Continuous existence: clarifying meaning of "continuous existence" to include activities in existence since November 27, 1990.  The exception is intended to capture bona fide agricultural/horticultural activities as identified by their "continuous existence".  Also, within the definition of "continuous existence" is recognized that certain agricultural or horticultural activities may be cyclical--and yet still be considered in "continuous existence."

     The need for the "continuous existence" standard arose when persons interested in developing agricultural land into non-agricultural uses resurrected farming activities which had not been undertaken for many years--not to seriously engage in farming but to take advantage of the agricultural exemptions in the SAC.  In these instances, land was cleared (including stream and wetland buffers) and wetlands were drained under the exemptions.  By clearing the buffers, the classes of some wetlands were lowered, resulting in smaller buffers.  The land was subsequently subdivided and developed into non-agricultural uses.  In order to prevent activities of this nature not intended by the SAC and not consistent with maintaining viable and legitimate agricultural practices, the requirement of "continuous existence" was incorporated into the SAC in prior years--and is continued in the current proposed draft. 

· Expansions: broadening the exception to allow expansion of agricultural/ horticultural activities except in sensitive areas most vulnerable to agricultural/horticultural clearing and grading (steep slope and landslide hazard areas, wetlands, streams and their buffers).

· Crops: expanding excepted activities associated with crops to any crops and not just food crops.

· Permit: requiring a permit (generally programmatic) for grading and excavation-type activities in landslide hazard areas in order to review the site for landslides and other geologic hazards and clarifying that a permit is also required for grading and excavation-type activities in steep slope hazard areas.  The latter clarification is based upon the SAC exemption which is cross-referenced in the C&G Code which does not exempt grading in steep slope hazard areas.  

· Hybrid poplar tree farms: adding hybrid poplar tree farms as a recognized horticultural activity to be excepted from a C&G permit.

· Conversion: allowing the conversion among different agricultural/horticultural activities without a permit if the conversion does not increase impacts to other sensitive areas.  An example of a conversion which would increase impacts to other SAs and not be allowed pursuant to this exception is converting from grazing livestock to growing crops and, in the process, draining wetlands to accomplish the conversion.

· Subsection C.9  Livestock manure storage facilities - existing exception expanded to include removal of facilities.  In sensitive areas, exception is limited, requiring permits for facilities in zero rise and FEMA floodways, landslide and steep slope hazard areas, wetlands, streams or their buffers.  Livestock flood sanctuaries are removed from the exception to eliminate an inconsistency with the sensitive areas code which makes sanctuaries subject to development standards contained within flood hazard area provisions.

· Subsection C.10  Maintenance activities - new provision consolidating existing permit exceptions for maintenance activities.  Substantive changes include:

· Hazardous substances: requiring a C&G permit (generally programmatic) if hazardous substances are used in steep slope, landslide or erosion hazard areas, wetlands, streams or their buffers in order to review and regulate hazardous substance use in sensitive areas vulnerable to vegetation removal and degraded water quality.  Current code requires that many activities are subject to "limits on pesticide use"; however, consistent limits have not before been established and applied.  It is intended that through a programmatic permit, best available information about pesticides/herbicides and their use will be compiled and applied as best management practices.

· Legal structures/activities: requiring that the structure, condition or site maintained was created in accordance with law, consistent with past interpretation and practice.

· Ditch standards: adding standards (BMPs) for ditch cleaning which convey non-salmonid streams.  Projects need to be consistent with the BMPs to not require a permit and be in compliance with the C&G code.  These are recent changes resulting from an on-going public process that was not completed until after the original transmittal date.

· Clarifying "maintenance": clarifying that "maintenance" does not include expansion, consistent with past interpretation and practice.

· Cemetery graves: no change

· Lawns: no change

· Driveways: removing the restriction that maintenance of driveways and private access roads be limited to "road prism."

· Parks/golf courses:  removing definition of "park" from exception and including it in definition section; clarifying that outdoor park and golf facilities are subject to exception.

· Utilities: allowing utilities to undertake specified maintenance activities in road right-of-way.  Current code only allows maintenance by public agency.

· Non-salmonid ditches: expanding allowable non-salmonid ditch maintenance within a roadway to include any maintenance--not just clearing.

· Culverts: clarifying which activities are included within culvert maintenance exception, consistent with past interpretation and practice: work on the culvert and the stabilization of disturbed bank and/or bed immediately adjacent to the culvert.  These limitations only apply to culverts associated with salmonid use.

· Engineered slopes: new exception allowing specified maintenance of engineered slopes without a permit.

· Drainage facilities: limiting permit exception to maintenance of drainage facilities not associated with salmonid streams, wetlands or buffers.

· Agriculture/horticulture: moving existing agricultural/horticultural maintenance activities to maintenance exception and adding culvert maintenance, consistent with maintenance of road culverts, above.

· Exception eliminated-utilities: specific exception for vegetation maintenance for above-ground electrical and telecommunication facilities is eliminated.  Clearing is allowed for any purpose in many sensitive areas without a permit under other proposed exceptions.  In Sensitive areas vulnerable to vegetation removal (steep slope and landslide hazard areas, wetlands, streams and their buffers), a programmatic permit is required for vegetation maintenance to insure that the sensitive area at risk is not damaged.

Section 5: NEW SECTION  Temporary permits

This section was formerly located in K.C.C. 16.82.050.  It was re-formatted.  Non-clearing and grading activities were removed from the list of activities which could be permitted by a temporary C&G permit.  A reference to zoning was modified for consistency with the current zoning code.

Section 6:  NEW SECTION  Programmatic permits

This section creates a new C&G permit--the programmatic permit.  There are certain clearing and grading activities which re-occur on the same site or on different sites.  Rather than requiring a separate permit for each occurrence or each site, a single programmatic permit may be issued to cover all occurrences on all sites.  The programmatic permit is the vehicle by which the department may implement and enforce approved best management practices.  The initial programmatic permit will contain conditions (best management practices) applicable to all occurrences/sites.  The permit may be renewed as any other C&G permit (every two years).  Inspections will verify whether the conditions are adequate and being complied with and whether the programmatic permit is appropriate for the activity.  This new permit is intended to expedite permit processing and gain greater efficiency.  The section sets forth eligibility requirements for the permit, the process for developing permit conditions and for inspections and the department's authority in assessing the effectiveness of the permit and engaging remedial action.  Examples of activities for which the programmatic permit may be used include vegetation management in sensitive areas within a utility or road corridor, salmonid ditch cleaning, pesticide/herbicide use in sensitive areas.

Section 7: K.C.C. 16.82.060  Permit requirements

Most changes are technical.  One substantive change is to remove the requirement that a separate permit is required for each site.  This requirement limits the usefulness of the programmatic permit.  References to a "grading permit" were changed to include clearing and grading.  The general permit requirements in this section are moved to K.C.C. 16.82.050 (see Section 4).   One commentor asserted that a "Catch 22" is created by the existing requirement that a C&G permit cannot be issued until after all other state and federal permits are issued.  No "Catch 22" is created, however, because neither state nor federal law requires the issuance of any county permits prior to the issuance of state and federal permits.  Additional technical changes are needed in this section--and will be undertaken as part of the comprehensive C&G code revision.

Section 8: K.C.C. 16.82.130  Enforcement
The changes to this section eliminate a "Catch-22" and use terms and concepts consistent with the Zoning and Enforcement Codes.  The "Catch-22" is that no permits can be issued until after the site is restored when there is a violation.  However, permits are generally required for restoration, itself.  This change allows restoration permits to be issued and, thereby, restoration completed--a prerequisite to obtaining further permits.  The remaining changes are technical.

Permit Process (K.C.C. 20.20)

Section 9: K.C.C. 20.20.020  Classifications of land use decision processes
In response to the need for more flexibility in sensitive areas regulation, an existing process was expanded into a new, more comprehensive process, called the "director's modification" process.  This new process is located in K.C.C. 21A.24.075 (see Section 85).  Due to the level of discretion required, the new modification process is classified as a Type 2 decision which requires public notice.  Type 2 decisions are made by the director and appealable to the hearing examiner.  The Exhibit A table of land use decision types was modified to clarify, eliminate a duplicate reference to sensitive areas exceptions and include a new reference to sensitive area modifications.  Also eliminated was an inconsistency with the existing SAC which makes interim sensitive area decisions and conditions appealable as part of the final decision on the underlying permit, thus expediting the permit process.

Section 10: K.C.C. 20.20.030  Pre-application conferences

This section describes when a pre-application conference is required as part of a permit process.  Under the current code, a pre-application conference is required when the property contains certain sensitive areas.  The list of sensitive areas is expanded to include streams and flood hazard areas--sensitive areas equivalent to the others listed and for which a pre-application conference would be equally beneficial.  In the SAC, a pre-application conference is an integral part of the process for efficiently reviewing and remedying emergency actions and for effectively managing requests for director's modifications.  These two processes are, therefore, added to the list of applications requiring pre-application conferences, consistent with the Zoning Code.  Since these two processes are non-standard processes requiring departmental discretion and considerable communication between the department and applicant, a pre-application conference is not subject to waiver for type 1 decisions as with other more standard processes.  The remaining changes are technical.

Zoning  - Definitions (K.C.C. 21A.06)

All definitions which apply to the Zoning Code are located in K.C.C. 21A.06.  The Sensitive Areas Code is located in the Zoning Code; therefore, SAC definitions are also located in K.C.C. 21A.06.  Not all sensitive areas definitions were changed in the proposed ordinance.  The following includes only those definitions which were changed--amended, repealed or newly created.

Section 11:  NEW SECTION  Alteration
This definition was located in the sensitive area chapter and is now moved to the definition chapter .  The changes to the definition are largely technical.  However, the list of examples of alterations provided in the definition was enhanced to include activities which can affect either the natural or built environment to incorporate the intended meaning of alteration in relation to hazard areas such as landslide, steep slope and flood hazard areas.

Section 12: K.C.C. 21A.06.070  Applicant

This change corrects the RCW citation.

Section 13: REPEALED K.C.C. 21A.06.110  Biologist

This definition is repealed because the term biologist is no longer used in the SAC--or anywhere in the Zoning Code.  Instead, the terms wetland scientist and stream scientist are used.  Each are separately defined.

Section 14: NEW SECTION  Bog
This is a new definition of a special type of wetland referred to in the SAC.  The definition is based upon and consistent with the US Fish and Wildlife document on Classification of Wetlands and Deepwater Habitats of the United States (Cowardian et al. 1979) and the state's model ordinance for wetland protection.

Section 15: SUBSTITUTED K.C.C. 21A.06.182  Channel migration area

An existing definition of channel relocation and stream meander area is repealed and a new definition of channel migration area is substituted.  The new definition contains no substantive change from the prior definition except that it clarifies that the boundaries of channel migration areas are defined by official King County Maps (that are adopted by public rule - see Section 101).

Section 16: K.C.C. 21A.06.200  Coal mine hazard area

The definition in the original transmittal draft was recently changed to reflect the language adopted in Ordinance 13319.  The coal mine hazard classifications were removed from the definition and placed in a new classification section (see Section 98). 

Section 17: NEW SECTION  Coal mine by product stockpile

The definition adopted in Ordinance 13319 is changed to capture additional stockpiles that represent potential hazard from decomposition of remnant coal.  

Section 18: NEW SECTION  Creation

This is a new definition of a term used in wetland mitigation standards (see Section 127).  It refers to the creation of new sensitive areas--generally, where there was none before.

Section 19: K.C.C. 21A.06.260  Critical facility

The changes to this section are technical changes, making terms and phrases consistent with those used in other parts of the Zoning Code and more particularly referencing the Uniform Building Code.

Section 20: NEW SECTION  Ditch

This is a new definition of a term used in sensitive area exceptions and stream standards and permitted alterations.  The definition clarifies that a ditch is an artificial conveyance system for water--rather than the water, itself.

Section 21: NEW SECTION  Drainage basin

This is a new definition of a phrase used in sensitive area wetland and stream mitigation standards.  The definition is based upon and consistent with the King County Surface Water Design Manual definition.

Section 22: NEW SECTION  Drainage facility

This is a new definition of a phrase used throughout the SAC.  The definition is based upon and consistent with the King County Surface Water Design Manual definition.  Foremost, a drainage facility is a "constructed or engineered" feature.  To the extent that a stream, wetland or lake is constructed or engineered, it may be a "drainage facility."  Other, more common types of drainage facilities are also listed as examples. 

Section 23: NEW SECTION  Drainage subbasin

This is a new definition of a phrase used in sensitive area wetland and stream mitigation standards.  The definition is based upon and consistent with the King County Surface Water Design Manual definition.

Section 24: K.C.C. 21A.06.392  Emergency

The current definition has resulted in abuse.  In order to avoid SAC compliance, some applicants have created emergencies--often as a result of intentional delay.  In these cases, the emergencies were "anticipated."  Thus, the definition is changed to clarify the original intent of the emergency provision (see K.C.C. 21A.24.060)--to allow, without delay, necessary remedial action to protect persons and property from the imminent dangers of catastrophic and unanticipated events.  

Section 25: NEW SECTION  Emergency action

The definition of emergency action emphasizes that the action is in direct response to an emergency and taken immediately such that time for full compliance with code requirements are not possible.

Section 26: NEW SECTION  Engineer, civil, geotechnical and structural

This definition is added to clarify the professional experience necessary for various types of engineers to work on development or mitigation projects in sensitive areas or buffers.  Geotechnical engineer is defined in the current code; that definition is moved to this section with only technical changes.  The other two definitions are new.

Section 27: K.C.C. 21A.06.400  Enhancement

The changes to this definition are technical.

Section 28: K.C.C. 21A.06.415  Erosion hazard area

Existing language in this definition suggests that all soils contained in a list of erosive soils must be present for there to be an erosion hazard area.  It was intended that any--not all--of the listed soils may be present in an erosion hazard area.  The wording was changed to achieve this intent.  Recent changes also clarified that erosion hazards not only occur from the soil types present but also from the size of exposed soil and its proximity to other sensitive features.  These changes make the definition consistent with the requirements currently applied to erosion hazards (see K.C.C. 21A.24.220).  This last change was added while waiting for stakeholder review to help implement the early response to ESA and has not received any stakeholder review.  The remaining changes to this definition are technical.

Section 29: K.C.C.21A.06.455  Federal Emergency Management Agency ("FEMA") floodway

This definition is clarified to specifically include lakes (newly defined in Section 41) and the adjoining floodplain within the FEMA floodway when necessary to contain the base flood.

Section 30: NEW SECTION  Fen

This is a new definition of a special type of wetland referred to in the SAC. The definition is based upon and consistent with the US Fish and Wildlife document on Classification of Wetlands and Deepwater Habitats of the United States (Cowardian et al. 1979) and the state's model ordinance for wetland protection.

Section 31: K.C.C. 21A.06.475  Flood hazard area

The changes to this definition are technical.  The reference to "channel relocation or stream meander" is updated to "channel migration."

Section 32: K.C.C. 21A.06.505  Floodway, zero-rise

This definition is clarified to specifically include lakes (newly defined in Section 41) and the adjoining floodplain within the zero-rise floodway when necessary to contain the base flood.  Zero-rise is clarified to mean a measurable increase in the base flood elevation directly attributable to alterations of the topography or placement of obstructions.  The current definition lists generic development as the cause of an increase in the base flood elevation.  The remaining changes are technical.

Section 33: NEW SECTION  Flow control facility

This is a new definition of a phrase used throughout the SAC.  The definition is based upon and consistent with the King County Surface Water Design Manual definition.

Section 34: K.C.C. 21A.06.545  Geologist

The current definition requires four years of professional experience.  In the new definition, professional experience is clarified to be in the fields of geology, geomorphology or engineering geology.  Both a degree and experience are required to work on development or mitigation projects in sensitive areas or buffers.  The remaining changes are technical.

Section 35: REPEALED K.C.C. 21A.06.550  Geotechnical engineer

This section is repealed, and geotechnical engineer is defined in Section 26: "Engineer, civil, geotechnical and structural."

Section 36: NEW SECTION  Grazed wet meadow

This section replaces former K.C.C. 21A.06.1390 Wet Meadows, grazed. The definition is made consistent in format with other wetland definitions.  The new definition distinguishes grazed wet meadows from other emergent wetlands by clarifying that a grazed wet meadow is limited to a type of emergent wetland.  The new definition clarifies that the wetland must have been grazed since 1990, taking into consideration the existence of "cyclical" grazing operations, consistent with all other agricultural standards in the SAC.  One commentor perceived certain changes to the definition as "significant:"  the elimination of language stating that grazed wet meadows "typically have up to 6 inches of standing water during the wet season" and "meadow emergents such as reed canary grass, spike rushes, bulrushes, sedges and rushes".  The latter is explanatory language, not mandatory parts of the definition as signified by the use of the word "typically."  The proposed definition gives examples of non-woody vegetation which are contained within and inherent to emergent wetlands very similar to the existing definition (i.e., grasses, rushes and sedges).  Thus, the latter changes do not constitute substantive changes to the definition but, rather, "clean-up" of the definition, consistent with all other wetland vegetation class definitions in the chapter. 

Section 37: NEW SECTION  Hazard tree

This is a new definition of a phrase used in the SAC exemptions.  A hazard tree is defined by the risk it poses:  risks to people or property.  In consultation with arborists and based upon county experience, the definition describes what causes a tree to become hazardous so that hazard trees can be more easily identified.  Recent additions added more language clarifying the under what types of hazards removal is allowed and the qualifications of professionals that can determine hazards in the field.

Section 38: NEW SECTION  Hydrologically connected

This is a new definition of a phrase used principally in describing if wetlands are either isolated or connected to other water bodies.  The definition focuses on the means by which a hydrologic connection may be easily shown:  surface water connections to other water bodies, contiguous hydric soil between the two waterbodies or the location within a 100-year flood plain of a wetland, stream or lake.  Importantly, the definition does not identify ground water connections due to the technical difficulty and expense of consistently demonstrating these connections.

Section 39: K.C.C. 21A.06.625  Impervious surface

The changes to this definition are technical.  The definition is consistent with the Surface Water Design Manual and is clarified through minor amendments.

Section 40: NEW SECTION  Improved area

This is a new definition of a phrase used throughout the SAC.  It is generally used to distinguish areas of a site which have been altered in some manner by human means--and no longer exists in its natural vegetative state.

Section 41: NEW SECTION  Lake

This is a new definition of a term used throughout the SAC (e.g., various definitions, the director's modification provisions and flood, steep slope and landslide hazard and wetland regulations).  A distinguishing feature of a lake is its ordinary high water mark.  In a recent change urged by the Master Builder's Association, lakes were defined to not include flow control or water quality treatment facilities.  Importantly, the SAC does not regulate lakes; it only regulates wetlands and other sensitive areas found within or in conjunction with lakes.  Thus, lake is defined only to establish its relationship with sensitive areas.

Section 42: K.C.C. 21A.06.680  Landslide hazard area

This definition is expanded to resolve an inconsistency within the definition:  to regulate moderate, as well as severe, landslide hazards.  The examples presented in the definition describe both moderate and severe hazards.  It is on the basis of the examples that the county has regulated moderate and severe hazards since 1990.  The change serves to clarify that moderate hazards are regulated and protected against and to conform the definition to long-standing county practice.

Section 43: SUBSTITUTED K.C.C. 21A.06.750  Mitigation

A new definition has been substituted for the existing one.  The existing definition constitutes a "standard," prescribing the sequence in which mitigation must be applied and is moved from the definition to the new mitigation standard section (see Section 121).  The new definition is based upon the mitigation actions listed in the sequence, identifying the types of actions which constitute mitigation.

Section 44:  K.C.C. 21A.06.790  Native vegetation
The definition is changed to (1) eliminate reference to noxious weeds since they are not indigenous and (2) more specifically reference all lowland and upland areas in King County where indigenous plant species are found by changing "Pacific Northwest coastal region" to "Puget Sound region".

Section 45: K.C.C. 21A.06.797  Net buildable area

The changes to this section are technical--with the principle change being to replace the phrase "retention/detention ponds" with the new phrase "flow control facility" for consistency within the Zoning Code and among the Zoning Code and other King County Code titles and the Surface Water Design Manual.

Section 46: K.C.C. 21A.06.815  Noxious weed

The change clarifies the reference to the state noxious weed list.  The list is divided into regional designations.  Without the change, it is unclear whether all listed weeds are included in the definition of "noxious weed" or whether only those presently designated as "noxious" in and around King County are included.  The reason all listed weeds are included in the county definition is because there is a need to prevent those not yet noxious in the county from becoming noxious as a result of increased growth and prevalence.  The definition was created in consultation with King County Department of Natural Resources Noxious Weed Program.

Section 47: REPEALED K.C.C. 21A.06.905  Private stormwater management facility
This section is repealed.  The phrase is replaced with new phrases "drainage facility" and "flow control facility" for consistency within the Zoning Code and among the Zoning Code and other King County Code titles and the Surface Water Design Manual.

Section 48: NEW SECTION  Rectification
This is a new definition of a term used in mitigation standards.  A distinction is drawn among professionals between restoration (the act of restoring a degraded sensitive area--usually a wetland or stream--to its historic state) and rectification (the act of repairing the actual damage or other direct impacts of a specific alteration done to a sensitive area).  The existing code fails to draw this distinction--referring to both actions as "restoration"--resulting in confusion.

Section 49: REPEALED K.C.C. 21A.06.975  Regional stormwater management facility
This section is repealed.  The phrase is replaced with new phrases "drainage facility" and "flow control facility" for consistency within the Zoning Code and among the Zoning Code and other King County Code titles and the Surface Water Design Manual.

Section 50: K.C.C. 21A.06.1000  Restoration
These changes are technical, clarifying that the definition applies only to sensitive area regulation (and not other uses of the word "restoration" in the Zoning Code) and making the definition parallel in format to other similar definitions.

Section 51: NEW SECTION  Roadway
A new definition of a term used throughout the SAC.  The definition designates the improved portion of a roadway, and a diagram is included to illustrate the word's meaning.  Other improved areas of the road right-of-way are denoted separately by other names, such as "engineered slope," "roadside ditch."

Section 52 K.C.C. 21A.06.1045  Seismic hazard area
These changes are technical, making the definition parallel to other similar definitions.

Section 53: K.C.C. 21A.06.1065  Sensitive area

These changes are technical, including format changes.  Since the definition of "wildlife" includes fish, the redundant term "fish" is removed.

Section 54: K.C.C. 21A.06.1230  Steep slope hazard area
These are technical changes. 

Section 55: K.C.C. 21A.06.1240  Stream

The existing definition has caused considerable confusion--largely because of the way it is written.  While not changing the substance of the definition, the definition is rewritten to more concisely identify what is and isn't a stream.  The definition more clearly distinguishes between naturally and artificially created channels and beds ("ditch" is defined in Section 20 as such a wholly artificial conveyance) and clarifies when an artificial channel or bed is defined as a stream.  A new portion of the definition graphically shows examples of "ditched" streams--artificial conveyances (beds and channels) which fall under the definition of "stream" as a result of carrying surface water which previously existed as a naturally occurring stream.  A subsection is added to clarify how to show the historical existence--or absence--of a naturally occurring stream.  Finally, the stream classifications were removed from the definition and placed in a new classification section (see Section 117).

Section 56: NEW SECTION  Stream scientist

The existing code uses the term "biologist" which is repealed in the proposed code.  In its place, the new phrase "stream scientist" is used.  The definition of "stream scientist" more particularly defines the type of professional needed for doing specified stream work required in the SAC.  The existing code's biology degree requirement is expanded to include a Bachelor of Science degree in various aquatic sciences.  In addition, five years of relevant field work experience is required, similar to experiential requirements for professionals in the geotechnical and wetland fields.

Section 57: K.C.C. 21A.06.1265  Submerged land

The change is a technical change to clarify which waterbodies have ordinary high water marks and, therefore, overlay submerged land:  streams, lakes and tidal water.  This change is based upon the existing definition of "ordinary high water mark" which identifies waterbodies with ordinary high water marks.

Section 58: K.C.C. 21A.06.1270  Substantial improvement

This phrase is referenced in the flood hazard area provisions to set limits on the extent of improvements allowed to structures (see Sections 102-106).  The redundant word "repair" is eliminated because it is a form of "maintenance"--as the latter term is used throughout the SAC.  Clarifying that improvements made to comply with health and safety codes or to historical structures are not included in the "50 percent" calculation is consistent with federal and state regulations (see WAC 173-158-070).

Section 59: NEW SECTION  Surface water conveyance

This is a new definition, consistent with the Surface Water Design Manual.

Section 60: NEW SECTION  Surface water discharge

This is a new definition, consistent with the Surface Water Design Manual.

Section 61: NEW SECTION  Tributary drainage area

This is a new definition.  The tributary drainage area is the area which drains to the development proposal identified in a study pursuant to the Surface Water Design Manual.

Section 62: NEW SECTION  Used by salmonids

The existing code distinguishes streams "used by salmonids" from streams which are not and regulates the two differently.  The phrase "used by salmonids" has not before been defined and has been subject to various interpretations.  The new definition includes a presumption that streams of particular size and gradient are used by salmonids, based upon and consistent with Washington forest practices rules, WAC 222-16-030.  It references the SAC provision which explains how to rebut the presumption.  The definition is used to identify waterbodies with salmonids; the regulation of those waterbodies is prescribed in the C&G code, SAC and other county codes.

     The presumption that salmonids are present in streams of certain size and gradient is one of the most studied areas of salmonid research in the Puget Sound region.  Representatives of Weyerhauser, recently presenting research of 270 stream systems in western Washington at the American Fisheries Society Annual Meeting, found that "stream size, gradient, and the presence of other channel features can therefore be used to identify stream reaches capable of supporting fish and the likely upper extent of fish habitat regardless of current habitat condition or fish occupancy."  The research showed the presence of fish in streams with average gradients of 20% and less.  The forest practice rules' presumption was based on technical research conducted and/or compiled by its ad hoc stream retyping technical sub-committee of the field implementation committee.  Extensive field research has been done by the Quinault and Hoh tribes and Washington Trout.  The Muckleshoot tribe has conducted extensive research on western Cascade streams, surveying 20 miles of stream in the past two years, alone (equally approximately 100 streams).  The Tulalip Tribe is currently working with Washington Trout on an extensive stream retyping project.  The results of the research is consistent with the presumption utilized in the forest practices rules.  Disagreement, however, arises as to salmonid use of higher gradient streams.  For example, salmonids were found in Lyle Creek near the headwaters at Lyle Lake where the stream gradient is 43% by Muckleshoot tribal biologist, Martin J. Fox.  Thus, the question in dispute is which streams with gradients higher than 20% are used by salmonids and whether those streams can be characterized for the purpose of regulation.

     The presumption applies to intermittent streams, as recognized by and standard within the industry.  As pointed out in the Weyerhauser presentation, "resident" trout were present in over 90% of the sites surveyed--regardless of whether the flow was intermittent or whether there was a blockage at some point in the watercourse (resident populations are known to exist between blockages).  Furthermore, it is well-recognized that intermittent streams provide necessary high-flow refuge for salmonid populations.  Thus, it is recognized in the industry that the year-round presence of water has little to do with habitat value and the benefit provided to salmonids.

Section 63: NEW SECTION  Utility corridor

This new definition emphasizes that the corridor is only a portion of the utility right-of-way or dedicated easement (inclusion of easement is a recent change requested by the Master Builder's Association)--the part maintained as necessary for the existing utility's continued operation.  It is recognized that corridors may house both above-ground and underground utilities.

Section 64: K.C.C. 21A.06.1350  Utility facility

These are technical changes.  The phrase "stormwater management facility" is replaced with the new phrase "flow control facility", consistent with the Surface Water Design Manual.

Section 65: K.C.C. 21A.06.1352  Vactor waste

These are technical changes.  The phrase "retention/detention facility" is replaced with the new, inclusive phrase "drainage facility", consistent with the Surface Water Design Manual--and pursuant to a recent request by the Master Builder's Association.  

Section 66: K.C.C. 21A.06.1370  Volcanic hazard area

These are technical changes, making the definition parallel to other similar definitions.

Section 67: K.C.C. NEW DEFINITION  Wetland, aquatic bed

This definition defines one of the wetland vegetation classes (see Section 76 summary).

Section 68: REPEALED K.C.C. 21A.06.1390  Wet meadows, grazed

This definition was repealed and replaced with a new definition for "grazed wet meadow" (see Section 36).

Section 69: K.C.C. 21A.06.1395  Wetland edge

The change updates the existing reference to the state's manual for wetland delineation.

Section 70: NEW SECTION  Wetland, emergent

This definition defines one of the wetland vegetation classes (see Section 76 summary).

Section 71: K.C.C. 21A.06.1400  Wetland, forested

This change is technical, clarifying that a forested wetland is a type of wetland vegetation class (see Section 76 summary). 

Section 72: K.C.C. 21A.06.1410  Wetland, isolated

The changes incorporate the new phrase "hydrologically connected" and clarify that the ultimate determination of "low function" is by the department.  The size limitations were eliminated from the definition and included in applicable isolated wetland provisions--resulting in no substantive change in standards.  The latter change merely eliminates confusion by removing that portion of the definition unique to King County and retaining a definition more commonly understood and accepted.

Section 73: NEW SECTION  Wetland scientist

The existing code uses the term "biologist" which is repealed in the proposed code.  In its place, the new phrase "wetland scientist" is used.  The definition of "wetland scientist" more particularly defines the type of professional needed for doing specified wetland work required in the SAC.  Five years of relevant field work experience is required, similar to experiential requirements for professionals in the geotechnical and stream fields.  As another alternative, certification as a professional wetland scientist by the Society of Wetland Scientists (which has its own proficiency requirements) is accepted.

Section 74: NEW SECTION  Wetland, scrub-shrub

This definition defines one of the wetland vegetation classes (see Section 76 summary).  

Section 75: NEW SECTION  Wetland vegetation class

The existing definition of wetland includes a description of how wetlands are classified, based on vegetation classes.  Even though the wetland classifications are moved from the definition chapter to the sensitive areas chapter in the proposed ordinance, the classifications are still based on vegetation classes.  The phrase has never before been defined.  The new definition lists the wetland vegetation classes (each of which are also separately defined) based upon and consistent with the US Fish and Wildlife document on Classification of Wetlands and Deepwater Habitats of the United States (Cowardian et al. 1979) and the state's model ordinance for wetland protection.  It also specifies that to be a vegetation class, the vegetation must be at least partially rooted within the wetland and must have an area of at least 2,500 square feet or comprise at least 30% areal coverage of the wetland.

Section 76: K.C.C. 21A.06.1415  Wetland

Technical changes include: 1) making the definition parallel to other similar definitions, 2) reorganizing the definition, 3) eliminating an unnecessary list of what might constitute a wetland, 4) moving the wetland classification standards to a new section in the sensitive areas chapter (Section 111) and 5) replacing old terms and phrases with new terms and phrases used consistently throughout the SAC.  Substantive changes include: 1) adding a provision which defines the waterward boundary of a wetland when it occurs along a shoreline as where the water's depth exceeds 6.6 feet below low water (at deeper depths, wetland vegetation no longer exists), and 2) clarifying that artificial wetlands created intentionally as mitigation sites (such as wetland mitigation banks) are defined as wetlands, even though they are artificially created.

Section 77: NEW SECTION  Wildlife

This is a new definition which includes birds, fish and animals under the term "wildlife."

Zoning  - Density and Dimensions (K.C.C. 21A.12)

Section 78: K.C.C. 21A.12.050  Measurement methods

This change is technical, removing the phrase “surface water” from the phrase “flow control and water quality treatment facility,” to make the language consistent with other sections of this ordinance.  

Zoning  - Design Requirements (K.C.C. 21A.14)

Section 79: K.C.C. 21A.14.180  On-site recreation - space required

These changes are technical, replacing phrases with new phrases consistent with the Surface Water Design Manual.

Zoning  - Sensitive Areas (K.C.C. 21A.24)

Section 80: K.C.C. 21A.24.010  Purpose

The changes include that 1) one of the purposes of the SAC is to implement the Washington Growth Management Act which mandates protection/regulation of sensitive areas, 2) one of the goals of the SAC is to protect species diversity and 3) the county's goals of protection and notice extend to the general public--and not to individuals.  The remaining changes are technical.

Section 81: K.C.C. 21A.24.030  Appeals

This change cross-references the permit process chapter, K.C.C. 20.20, to insure that no inconsistency exists between the SAC and K.C.C. 20.20.020.

Section 82: SUBSTITUTED K.C.C. 21A.24.050  Exemptions

There are two "exemption" sections in the existing SAC:  complete exemptions and partial exemptions.  However, no clear line is drawn between what is "partial" and what is "complete."  In an attempt to resolve confusion, these two sections are combined into a new section, simply called "exemptions."  The existing code also contains a provision which says that all C&G code permit exceptions are also exempt from sensitive area regulation.  In practice, this cross-reference has resulted in inconsistencies between the two codes where activities excepted from a C&G permit were often specifically regulated in the SAC.  Instead of using a cross-reference, applicable C&G Code exceptions are clearly and separately listed as exempt from sensitive area regulation in this new section.  Other specific changes include:

· Subsection A.1  Clearing in hazard areas - exemption is expanded to include clearing in volcanic and flood hazard areas (as well as coal mine and seismic hazard areas), based on and consistent with the C&G code exception. 

· Subsection A.2  Clearing in a roadway - new exemption which allows any clearing by any applicant within the roadway except for 1) clearing with hazardous substances (pesticides, herbicides, etc.) in steep slope and landslide hazard areas, wetlands, streams and their buffers and 2) clearing in salmonid streams/ditches--all based on and consistent with C&G code exception. 

· Subsection A.3  Noxious weed removal - exemption is changed and clarified:  hazardous substance use which could result in clearing vegetation in steep slope, landslide and erosion hazard areas, wetlands, streams or their buffers is not exempt and will be regulated through a programmatic C&G permit.  To be exempt, noxious weed removal in these areas must be done with hand labor and light equipment, and the cleared area stabilized and revegetated--consistent with the C&G code exception. 

· Subsection A.4  Grading in volcanic, seismic, coal mine, erosion hazard areas and channel migration areas - exemption is changed:  grading in a public road right-of-way is exempt only in those sensitive areas where grading will have little or no impact (i.e., volcanic, seismic and erosion hazard areas and in channel migration areas) based on and consistent with the C&G code exception. The exemption is expanded to allow grading out of the right-of-way in these sensitive areas if under general clearing and grading excavation and fill thresholds.  Grading in coal mine hazard areas (except for laying of water, sewer and gas lines) were recently added to this list to reflect the exemptions passed in Ordinance 13319.
· Subsection A.5.  Grading in landslide hazard areas - new exemption allows grading in the roadway in landslide hazard areas except for roadway replacement and underground utility construction, consistent with the C&G code exception (see K.C.C. 16.82.050 summary).
· Subsection A.6.  Grading in coal mine hazard areas for reclamation - new exemption allows grading in coal mine hazard areas for reclamation projects performed under the Departments of Interior’s Office of Surface Mining, Reclamation and Enforcement required under the original mining allowance.
· Subsection A.7. Grading in the roadway in steep slopes and buffers of steep slopes, wetlands and streams - new exemption allows grading in steep slopes and in the buffers of steep slopes, wetlands and streams only when located in the roadway.  A new exemption allows grading without a permit in salmonid stream buffers only when located in the part of the roadway which is paved or constitutes the driving portion and the shoulders.  The fill slopes of the roadway are excluded from the exemption because the fill slopes may encompass the ditch sides and/or the grading of which may affect salmonids and/or their habitat in a roadside ditch, thus requiring sensitive area review prior to any grading activity.  This subsection is consistent with C&G code exceptions but consolidated into one subsection for SAO regulation (see K.C.C. 16.82.050 summary).
· Subsection A.8  Enhancement of fish habitat pursuant to state law - a new exemption created for certain fish habitat enhancement projects which are now governed by state law and for which county regulation has recently been preempted--consistent with C&G code exception, K.C.C. 16.82.050.
·  Subsection A.9  Minor stream and wetland restoration - this exemption is long-standing in the C&G code and SAC.  It applies to restoration projects which are "stand-alone" projects--not restoration done as a mitigation requirement associated with a public or private development proposal.  This exemption does not apply to--and has never applied to--stand alone restoration projects by private applicants unless there is public or tribal sponsorship for the reason that in-stream restoration projects have a potential for considerable damage to the stream and salmonid habitat, if not done properly.  The exemption is changed, based on and consistent with C&G code exception: 
· exemption is expanded to include wetland restoration.
· restoration is expanded to include any restoration--not just for "fish" habitat.
· tribes are allowed to undertake or sponsor an exempt restoration project (only "public agencies with a mandate to do such work" are currently authorized in the SAC)
· specific changes in standards include:
· revegetation and noxious weed removal added
· in-stream habitat improvements clarified
· removal of limitation on use of helicopters and cranes (currently only to deliver supplies) 
· limitation on use of hazardous substances added
· requirement that restoration be done under the direction of a qualified biologist removed

· Subsection A.10  Scientific sampling - new exemption for salmonid sampling pursuant to state permit, consistent with C&G code exception.

· Subsection A.11  Garbage at a solid waste facility - exemption not changed, based on and consistent with C&G code exception.

· Subsection A.12  Cemetery graves - exemption is expanded to include excavation of individual graves in sensitive areas, based on and consistent with C&G code exception. 

· Subsections A.13&14  Forest practices -  no change.

· Subsection A.15  Emergency tree removal - exemption's existing reporting and review requirements are clarified and limited to tree removal in steep slope and landslide hazard areas, wetlands, streams and their buffers (sensitive areas especially vulnerable to vegetation removal), based on and consistent with C&G code exception.

· Subsection A.16  Agriculture/horticulture - new exemption consolidating exempt agriculture and horticulture activities, based on and consistent with C&G Code exception.  Substantive changes include:

· Continuous existence: clarifying meaning of "continuous existence" to include activities in existence since November 27, 1990.  The exception is intended to capture bona fide agricultural/horticultural activities; the change insures that only established agricultural/horticultural activities are subject to the exception.  Also, within the definition of "continuous existence" is recognized that certain agricultural/horticultural activities may be cyclical--and yet still be considered in "continuous existence."

     The need for the "continuous existence" standard arose when persons interested in developing agricultural land into non-agricultural uses resurrected farming activities which had not been undertaken for many years--not to seriously engage in farming but to take advantage of the agricultural exemptions in the SAC.  In these instances, land was cleared (including stream and wetland buffers) and wetlands were drained under the exemptions.  By clearing the buffers, the classes of some wetlands were lowered, resulting in smaller buffers.  The land was subsequently subdivided and developed into non-agricultural uses.  In order to prevent activities of this nature not intended by the SAC and not consistent with maintaining viable and legitimate agricultural practices, the requirement of "continuous existence" was incorporated into the SAC in prior years--and is continued in the current proposed draft. 

· Expansions: broadening the exemption to allow expansion of agricultural/ horticultural activities except in sensitive areas most vulnerable to agricultural/horticultural clearing and grading (i.e., steep slope and landslide hazard areas, wetlands, streams and their buffers).

· Crops: expanding exempt activities associated with crops to any crops and not just food crops.

· Grading/excavation: not exempting grading and excavation-type activities in landslide hazard areas in order to review the site for landslides and other associated geologic hazards (the current code does not exempt steep slope hazard areas but is silent on landslide hazard areas).

· Hybrid poplar tree farms: exempting hybrid poplar tree farms as a recognized horticultural activity.

· Conversion: exempting the conversion among different agricultural/horticultural activities if the conversion does not increase impacts to other sensitive areas.  An example of a conversion which would increase impacts to other sensitive areas and not be allowed is converting from grazing livestock to growing crops and, in the process, draining wetlands to accomplish the conversion.

· Subsection A.17  Livestock manure storage facilities - exemption  expanded to include removal of facilities and limited so that facilities in zero rise and FEMA floodways, landslide and steep slope hazard areas, wetlands, streams or their buffers are not exempt, based on and consistent with the C&G code exception. 

· Subsection A.18  Maintenance activities - new exemption consolidating maintenance activities, based on and consistent with C&G Code exception.  Substantive changes include:

· Hazardous substances: not exempting the use of hazardous substances in steep slope, landslide or erosion hazard areas, wetlands, streams or their buffers in order to review and regulate hazardous substance use in sensitive areas vulnerable to vegetation removal and water quality.  Current code requires that many activities are subject to "limits on pesticide use"; however, consistent limits have not before been established and applied. 

· Legal structure/activity: requiring that the structure, condition or site maintained was created in accordance with law, consistent with past interpretation and practice.

· Ditch standards: adding standards (BMPs) for ditch cleaning of agricultural ditches which convey salmonid bearing streams.  These BMPs where developed as administrative rules through a public process that completed after original transmittal date.  To date, similar BMPs for cleaning of roadside ditches have not been completed and cleaning is limited to non-salmonid bearing ditches consistent with the current exemption.

· Clarifying maintenance: clarifying that "maintenance" does not include expansion, consistent with past interpretation and practice.

· Cemetery graves - no change. 

· Lawns - no change. 

· Driveways - removing restriction that maintenance of driveway and private access road be limited to "road prism."

· Parks/golf courses - clarifying that outdoor park and golf facilities are subject to exemption.

· Utilities - making exemption consistent with C&G exceptions:  even though a C&G permit is currently required for most utility clearing and grading activities, many of those activities are exempt from sensitive areas review and regulation.  The permit which is already required provides the "vehicle" in which to review sensitive area issues.  The utilities exemption (and corresponding C&G exception) is honed to exempt only those activities for which sensitive areas review is not necessary--where little or no risk is posed to sensitive areas.  What is exempt: 1) any clearing in volcanic, flood, coal mine and seismic hazard areas, 2) clearing of noxious weeds, subject to certain limitations on removal method in some areas, 3) emergency tree removal, subject to procedural requirements, 4) any clearing in the roadway, subject to limitations on removal method in some areas, 5) any grading in volcanic, seismic and erosion hazard areas and channel migration areas in a public road right-of-way or out of the right-of-way if under excavation and fill thresholds, 6) any grading in the roadway except in landslide hazard areas or streams or gas, sewer or water lines in coal mine hazard areas and, finally, 7) specified maintenance activities in a public road right-of-way including maintenance of ditches, culverts, engineered slopes and drainage facilities.  What is not exempt:  1) use of pesticides, herbicides or other hazardous substances in steep slope, erosion or landslide hazard areas, streams, wetlands or their buffers, 2) clearing in steep slope, erosion or landslide hazard areas, streams, wetlands or their buffers (except for noxious weed removal and emergency actions and except in the roadway), 3) salmonid ditch/stream clearing and/or grading, 4) grading in coal mine, flood (except channel migration areas) steep slope or landslide hazard areas, streams, wetlands or their buffers in a public road right-of-way, 5) grading for water, sewer and gas lines in a coal mine hazard area, and 6) grading in landslide hazard areas in a roadway.  Most of the non-exempt activities will be subject to a programmatic C&G permit where they were formerly subject to a standard C&G permit.

· Non-salmonid ditches - expanding allowable non-salmonid ditch maintenance to include any maintenance--not just clearing.

· Culverts - clarifying which activities are included within culvert maintenance exemption, consistent with past interpretation and practice:  work on the culvert and the stabilization of disturbed bank and/or bed immediately adjacent to the culvert.  These limitations only apply to culverts associated with salmonid use.

· Engineered slopes - new exemption allowing specified maintenance of engineered slopes.

· Drainage facilities - limiting exemption to maintenance of drainage facilities not associated with salmonid streams, wetlands or associated buffers.

· Agriculture/horticulture - moving existing exempt agricultural/ horticultural maintenance activities to maintenance exemption and adding culvert maintenance.

· Subsection B  Partial exemptions - in the current code, these exemptions are contained in the "Partial Exemption" section of the code--requiring that SAC notice on title and flood hazard requirements apply.  These provisions were reorganized and consolidated in this section--with the rest of the SAC exemptions.  Substantive changes include:

· Subsection B.1.a  Structures other than dwelling units - adding requirement, consistent with other similar provisions, that the resulting modification cannot be located closer to the sensitive area or extend farther into the buffer.

· Subsection B.1.b  Single detached dwelling units - clarifying that the dwelling must be habitable or rendered not habitable by recent natural catastrophic event to fall within the exemption.  Existing exemption includes dwellings which fail to meet the building setback or buffer requirements for steep slope hazard areas (as well as for streams and wetlands); dwellings not meeting steep slope hazard area requirements are removed from this exemption and, instead, are included in the next exemption for similar hazard areas (i.e., coal mine, seismic and volcanic).  Dwelling units built in steep slope hazard areas before the SAC are subject to risk and, because they were built prior to 1990, the risks have never been assessed.  Allowing an expansion of the foot print or allowing the dwelling to be replaced without any assessment of the risks may create undue hazards to persons, property and natural resources.

· Subsection B.2  Maintenance of  structures - adding structures to the subsection which do not meet the requirements for steep slope hazard areas and removing structures from the subsection which do not meet the requirements for landslide hazard areas.  Structures which have existed in steep slope hazard areas may continue to be maintained (not replaced or expanded) with little additional risk.  The continued maintenance of some structures in landslide hazard areas, however, has amounted to continued high risks to persons and property.  By not outright exempting continued maintenance, these structures can be evaluated by the county for landslide hazards, and the risk can be mitigated, as possible.  The existing exemption includes an ambiguous standard of "no increased risk to life or property."  That standard is replaced with more certain and implementable standards--no expansion of the structure (consistent with maintenance and the current provision) and no foundation replacement (except for floodproofing and unless the requirements not met are for volcanic hazard areas).  Similar to other exemptions, this exemption applies only to structures in existence before November 27, 1990, except for structures not meeting volcanic hazard area standards which were not in effect on that date. 
· Subsection C  Unclassified wetlands - a new exemption is added for alterations to unclassified wetlands--wetlands which are unclassified by reason of not meeting the standards for Class 1, 2 or 3 wetlands. 

Section 83: SUBSTITUTED K.C.C. 21A.24.060  Emergency actions

The emergency provisions are moved from the exemption section and placed here.  The emergency exemption is not a "true" exemption.  It does not exempt emergencies from sensitive areas regulation; it merely allows the emergency action to proceed without compliance with sensitive areas regulation--until the emergency is past.  The existing emergency provision is clarified.  The current SAC requires subsequent reporting, confirmation of an emergency by the director and mitigation.  New standards clarify the reporting requirement and time-lines, include a pre-application conference requirement, clarify confirmation of the emergency by requiring a written decision with specific findings to be available for public inspection, clarify sensitive area report requirements and limit emergency actions in channel migration areas.  The clarification of the existing procedural requirements is intended to avoid ambiguity, prevent violations and make the post-emergency process more efficient.  A recent BRP-requested revision clarified that corrective action will be required for any actions done under an emergency that are not in compliance with the SAC.  A new requirement that all decisions must be compiled and made readily available for public inspection is added.  It is anticipated that this provision will be implemented by keeping a notebook of all decisions available for public inspection at the front desk at DDES and/or keeping copies of all decisions on the county's web page.

     NOTE:  this section was formerly "partial" exemptions.  The partial exemptions were consolidated with completed exemptions in K.C.C. 21A.24.050 and can be found in subsection B of that section.  In addition, subsection C was moved to K.C.C. 21A.24.100.

Section 84: K.C.C. 21A.24.070  Reasonable use exception

The existing section includes two exceptions:  1) reasonable use and 2) public agency and utility ("PAUE").  In response to overwhelming public comment that agencies and utilities should be treated "the same as everyone else," the PAUE is removed from this special exception section and relocated in the director's modification section (K.C.C. 21A.24.075).  That section includes numerous allowances for modifications to sensitive areas requirements which apply to both public and private projects.  Procedural requirements (decision-making, public notice and appeals) are also included with cross-references to the new Permit Process Code.  A new requirement that all decisions must be compiled and made readily available for public inspection is added.  It is anticipated that this provision will be implemented by keeping a notebook of all decisions available for public inspection at the front desk at DDES and/or keeping copies of all decisions on the county's web page.

Section 85: K.C.C. 21A.24.075  Modification of sensitive area requirements 
In the existing code, this section allows the DDES director to waive sensitive area requirements for "minor development" on urban lots if several requirements are met.  In response to comments, this process is expanded to provide flexibility in the application of sensitive area requirements in carefully defined circumstances.  In many of these circumstances, variances have routinely been granted allowing exceptions from sensitive area regulations.  In others, agency staff has identified a need for discretion in applying sensitive area requirements.  These proposed changes are described below:
· General - extraneous language pertaining to steep slopes is eliminated:  the section currently allows waiver of wetland and stream standards--not steep slope standards.  The extra language may have been part of a prior draft of the adopted standards.  In addition, the section is reorganized, made more concise and made consistent with the new Permit Process Code, K.C.C. 20.20.  Consistent with public comment, one process and set of standards for modifying sensitive area requirements is extended to both public and private projects through this section.  Standards which apply to public utilities are extended to private utilities.

· Subsection A  Threshold standards for obtaining modification - sets forth general standards which must be met before any modification may be granted.  Standards are described with more specificity than before.  These standards were derived from existing criteria applicable to urban lots, waivers and the PAUE.

· Subsection B  Circumstances where sensitive area regulations can be modified - sets forth all circumstances eligible for modification of sensitive areas regulations.  For some of these circumstances, there are additional requirements listed which must be met in order for the modification to be granted.  The circumstances include:

· Subsection B.1  Small steep slope areas - this is a new provision.  Steep slope hazard area requirements may be modified for small steep slopes (2,500 square feet or less).

· Subsections B.2-3  Small lots next to steep slopes, class 3 wetlands and class 3 streams - "small lots," as defined in existing code, are those created before the sensitive areas code was adopted and under 15,000 square feet.  Lots of this size and smaller--unlike larger lots--were often created with an expectation that they would be buildable.  Thus, sensitive area requirements may be modified to build a house (and access) up to 5,000 square feet, subject to special requirements.  These provisions are based on the existing urban lot provisions in this section, but are expanded to apply to both urban and rural lots and to steep slope hazard areas.  Growth Management Act principles encourage--and require in some instances--consistency between urban and rural lot standards.

· Subsection B.4  Lots on lakes where there is a wetland along the shoreline - this is a new provision.  Sensitive area requirements may be modified to build a house (and access) under circumstances similar to those applicable to small lots if 75% of the existing shoreline has been built up and there is no functional buffer or wetland vegetation, and no unique feature of the wetland will be at risk.  Limitations are included for special features such as salmonid protection, where the wetland along the shoreline where the house is proposed is used as a salmonid spawning area, or forested wetland classes; these features are of special importance to the environment and/or cannot be easily replaced if destroyed or degraded.

· Subsection B.5  Class 3 Wetlands and Streams and Some Class 2 Streams as Regional Flow Control Facilities - in the existing code, this provision is contained in K.C.C. 21A.24.070, 21A.24.330 and 21A.24.370.  Regional flow control facilities (formerly "R/D" facilities) by a public agency or public/private utility are currently allowed in at least some of each class of wetland and class 2 and 3 streams, subject to standards similar to those in the proposed ordinance.  However, such facilities inherently cannot meet the rigorous standards in class 1 and 2 wetlands and class 2 streams.  The changes include:

· reorganizing the provisions so that the former PAUE provisions pertaining to R/D facilities are now moved to this director's modification section

· removing redundant flow control facility provisions from the permitted alteration sections for wetlands and streams

· restricting regional flow control facilities to class 3 wetlands (not used for salmonid spawning/rearing) and streams and some class 2 streams (non-salmonid), consistent with current practice.  NOTE:  this provision does not affect the use of isolated wetlands for flow control facilities pursuant to K.C.C. 21A.24.330--the wetland permitted alteration section

· updating the reference to the Final Report of the Puget Sound Wetlands and Stormwater Management Research Program and more specifically identifying those standards which facilities must be "consistent with"--a recent change requested by the Master Builder's Association.

· Subsection B.6  Wetland and Stream Buffers as Non-regional Flow Control Facilities - in the existing code, development of a non-regional flow control facility by a public agency or public or private utility is allowed pursuant to the PAUE (K.C.C. 21A.24.070).  The provisions are now moved to this director's modification provision.  In the new provision, such facilities by a public agency or public/private utility may be developed in a wetland or stream buffer.  

· Subsection B.7  Public Agency and Public/Private Utility Projects - This provision, currently in K.C.C. 21A.24.070 (the PAUE), is moved to this director's modification section with no change except as noted in the prior subsection's summary for flow control facilities which are dealt with separately.    The purpose of this section is to give some flexibility for projects designed to benefit the public at large.  This allowance is needed for public agencies since projects are often done in already built-out areas where there is no other location for public facilities.  In the construction of new, private developments, there is an ability to design the site to keep facilities out of buffers.

· Subsection C  Director's Additional Authority - consistent with existing K.C.C. 21A.24.075, the director may modify mitigation standards for certain projects, not including public projects.  In addition, the director may modify zoning and road standards (the latter with approval by the county road engineer) as needed to meet the protective criteria required for a modification.

· Subsections D-G  Process - the process for decision-making and review is clarified, consistent with other decision-making processes in this and other codes.  Like the reasonable use exception in K.C.C. 21A.24.070, a new feature includes the requirements that all decisions must be compiled and made readily available for public inspection. It is anticipated that this provision will be implemented by keeping a notebook of all decisions available for public inspection at the front desk at DDES and/or keeping copies of all decisions on the county's web page.

Section 86: K.C.C. 21A.24.080  Sensitive area maps and inventories

The changes are technical:  to include references to the county geographical information system ("GIS") and eliminate unnecessary language.  All aspects of the county's final decision can be challenged by an applicant and others with standing.  Therefore, redundant language is eliminated.

Section 87: NEW SECTION  Review of sensitive area designation

Pursuant to public comment, a new process is created by which persons can request the county to review property to determine the presence of sensitive areas and/or the classification of a stream, wetland or channel migration area (factual determinations).  The process is useful for many purposes including land sales.  The determination is valid for five years and can be used in future permit applications unless changes have occurred in the interim which affect the validity of the determination.

Section 88: NEW SECTION  Salmonid use - rebuttal of presumption

Section 62 of the proposed ordinance defines the phrase "used by salmonids" partly by use of a presumption based on state forest practices regulations (i.e., that streams/ditches of particular specifications are presumed to be used by salmonids).  This new section describes how the presumption in Section 62 can be rebutted:  by documenting a lawful blockage or by sampling.  One commentor urged that the word "lawful" be eliminated due to the fact that whether a blockage is lawful is difficult to ascertain.  Under R.C.W. 75,20.060, no constructed blockage is "lawful."  The only natural blockages recognized by state and federal authorities are waterfalls and impassable cascades.  Methods exist by which the latter are determined to be "blockages," for the particular types of fish in question.  In addition, the presence of a blockage does not necessarily affect the presence of resident salmonids.  Pursuant to comments, the latter was made clearer by a recent change to the language.  

Section 89: K.C.C. 21A.24.100  Sensitive area review

The changes to this section are mostly technical.  Subsection C, however, includes a provision, based on a provision in existing K.C.C. 21A.24.060 (Partial exemptions).  The latter section is repealed and its subsections reorganized in other sections, such as this one.  The provision clarifies that the department may waive sensitive area review when there has already been adequate review pursuant to an earlier permit for that project, there have been no material changes or new information and all permits and laws have been complied with.

Section 90: K.C.C. 21A.24.110  Sensitive area report requirement

In the existing code, this section refers to "special study" requirements.  That name is considered a misnomer because studies are not always required.  The name is changed to "sensitive area report" (which may or may not include studies, depending upon the nature of the proposed project).  In addition, throughout the existing code are strewn requirements pertaining to special studies.  All were gathered together and placed in this section to avoid confusion and conflicts among sections and requirements.  Considerable technical changes are made.  Significant substantive changes include:

· Subsection B  Waiver criteria -  this subsection includes criteria which must be met for the department to waive the report.  The criteria are cleaned-up to eliminate ambiguous and inconsistent language such as the requirement that all standards of the sensitive areas chapter must be met in order to waive the report requirement.  This creates a "Catch-22" since one of the "standards" is that a report be provided.  A new provision is added allowing sensitive area report waiver when adequate information already exists.
· Subsection C  Mandatory reports -  this subsection includes a list of those situations where a sensitive area report is mandatory (and cannot be waived).  The list is based on existing special study requirements in K.C.C. 21A.24.075, 21A.24.210, 21A.24.280, 21A.24.290, 21A.24.310, 21A.24.330 and 21A.24.370.  There are fewer circumstances where a sensitive areas report is mandatory than in existing code where, for example, a special study is required for all alterations of wetlands and/or buffers.
· Subsection D  No report requirement - this subsection includes a list of those situations where a sensitive areas report is never required.  This list was also compiled from provisions in other sections of the existing code and contains no substantive changes:  K.C.C. 21A.24.250, 21A.24.260 and 21A.24.290.
Section 91: K.C.C. 21A.24.120  Contents of sensitive area report

This section is clarified to reflect that a sensitive area report may take many forms--some complicated and some not, depending upon the nature of the project.  For example, a formal delineation and studies by hired consultants will not be required in most cases.  Rather, a report may include only a rough identification of the sensitive area, if that is all that is needed to evaluate and issue a decision on the development proposal.  The list contained in this section is merely a list of what may be required--giving the department necessary authority to request information when it needs it.  The list modifies the existing code to better reflect the type of information which is relevant to sensitive area review.  Some items on the list are taken from other existing sections which contain additional "special study" requirements.  The result is that all sensitive area report content requirements are now included in this section.  A new provision authorizes submittal of reports in stages in order to more efficiently evaluate the proposal or to more accurately determine what information must be contained in the sensitive area report, thus preventing excessive requests.  An existing standard which authorizes the department to limit the sensitive area report to only the affected part of the site is retained.

     Additional sections were recently added for report content requirements addressing coal mine hazard assessment.  These requirements are moved without revision from the coal mine hazard development standards and permitted alterations section (Section 99) adopted recently by Ordinance 13319.  A process for third-party independent review of the assessment report is also moved from Section 99.

Section 92: NEW SECTION  Notification of sensitive area report requirements

This section is in response to public comments urging for more efficient and expeditious sensitive areas review.  The foundation for improving review is to obtain complete and accurate information as early as possible in the permit process.  This section promotes early review by specifying what information will speed review and when it may be submitted.  The section also prescribes the consequences of submitting insufficient or inaccurate information.

Section 93: REPEALED K.C.C. 21A.24.130  Mitigation, maintenance, monitoring and contingency

In response to public comments, mitigation requirements are completely revised (and expanded) in order to more accurately reflect department implementation of mitigation standards and to provide more specific and accurate notice to the public of what mitigation standards and processes are required.  The contents of this section are moved to new Sections 121 - 132 in the proposed ordinance.

Section 94: REPEALED K.C.C. 21A.24.150  Vegetation management plan

This section is repealed because it is unnecessary regulation--and has not been used.  The department regulates re-vegetation through mitigation standards.  

Section 95: K.C.C. 21A.24.170  Notice on title

This section is changed to clarify the purpose of notice on title:  as a consumer protection measure, it notifies purchasers of real property of the existence of sensitive areas.  The notice does not encumber property and has a minimal cost.  The section is also changed to specifically require notice on title for mitigation sites.  Private mitigation sites are newly authorized in Sections 127 and 129 of the proposed ordinance (for wetland and stream mitigation).  A notice on title is specifically required to notify subsequent purchasers that the property contains these sites.  An existing exception for public rights-of-way and sites is clarified, consistent with other existing provisions relating to public projects (see K.C.C. 21A.06.070).

Section 96: K.C.C. 21A.24.180  Sensitive area tracts and designations on site plans

This section requires that certain sensitive areas must be placed in protective "tracts" (separate areas, subject to common ownership) when a subdivision, binding site plan or urban planned development is created to make them the responsibility of all property owners--rather than one--and to not burden just one lot in the development.  The section is changed to eliminate restrictions on the size of steep slope and landslide hazard areas which must be placed in tracts.  There is no factual basis for limiting the size of some sensitive areas and not others.  This change primarily affects landslide hazard areas.  Small steep slope hazard areas may be developed under K.C.C. 21A.24.075.

Section 97: REPEALED K.C.C. 21A.24.190  Alteration

This section currently contains the definition of alteration.  The definition is moved to the definition section (K.C.C. 21A.06).

Section 98: NEW SECTION  Coal mine hazard areas:  classifications

The content of this section is moved from the existing definition of coal mine hazard area (K.C.C. 21A.06.200) adopted by Ordinance 13319.  The coal mine hazard area classifications are standards--not 

definitions.  Thus, consistent with the drafting convention used in K.C.C. 21A, standards are removed from the definition and placed among the standards sections.  

Section 99: SUBSTITUTED K.C.C. 21A.24.210  Coal mine hazard areas:  development standards and permitted alterations 
The coal mine hazard area amendments in the original transmittal draft (proposed upon completion of a study required by Council) was recently changed to reflect the language adopted by Ordinance 13319.  The coal mine hazard assessment report requirements are removed from this section and placed in the sensitive area report requirement section (see Section 91).  A process for third-party independent review of the assessment report is also moved from Section 91 and any requirements that pertain to mitigation are moved to the newly compiled mitigation sections (see Section 124).  Language was also revised to match the drafting convention in chapter 21A.24 and this proposed ordinance for hazard area development standards and permitted alterations but otherwise unchanged.  Guidance for the assessment and appropriate design standards for development in coal mine hazard areas was specified in guidance adopted by the department as part of the stakeholder process for Ordinance 13319.

Section 100: K.C.C. 21A.24.220  Erosion hazard areas:  development standards

The changes to this section are largely technical:  including standard language contained in all similar sections, clarifying that permitted alterations are those alterations allowed pursuant to an appropriate permit or approval, the placement of mitigation requirements in new mitigation sections (see Sections 121-123, 125 of the proposed ordinance), the removal of unnecessary language and the clarification of existing standards, the removal of C&G permit requirements to K.C.C. 16.82, and the removal of temporary erosion control standards where they are already contained in the Surface Water Design Manual.  Additional changes include standardizing the clearing window with other County clearing limits, including reference to noxious weed removal provisions for those times when such removal is not exempt (e.g., when hazardous substances are used) and to forest practices.  A recent change requested by the Master Builder's Association includes clarifying that the clearing limits specified apply only to the portion of the site which is within the erosion hazard area.

Section 101: K.C.C. 21A.24.230  Flood hazard areas:  components
The changes to this section include specifically designating channel migration areas as a component of a flood hazard area, identifying the boundaries of channel migration areas according to maps and distinguishing between two types of channel migration areas--moderate and severe.  Existing code treats channel migration areas as part of the flood hazard area in K.C.C. 21A.24.275.

Section 102:  K.C.C. 21A.24.240  Flood fringe:  development standards

Many changes are technical:  removing unnecessary or redundant language (for example, provisions identifying the permit process for critical facilities are already contained in the Zoning Code, see K.C.C. 21A.06.260 and permitted use tables and footnotes in K.C.C. 21A.08) and reorganizing the section to be consistent with other sensitive area sections.  In addition:

· a provision is added to require configuration of compensatory storage so as not to trap salmonids.

· the certification requirements of K.C.C. 21A.24.270 are moved to this section.

· regulation of manure storage facilities is removed because the facilities are exempt under K.C.C. 21A.24.050.

· alterations constituting substantial improvements are allowed to mobile homes the same as for newly sited mobile homes.

· livestock flood sanctuaries are excused from the compensatory storage requirement but additional requirements are prescribed for sanctuaries.

· a disclaimer is added to the recorded notice concerning the adequacy of levees.

· the requirement that the county must verify that all state and federal permits are granted is moved from subsection B to subsection A.

· permitted uses are expanded to include new and expanded roads and vegetation removal.

· requirement that notice of basis of flood insurance premiums on building permits is removed.

Section 103: K.C.C. 21A.24.250  Zero-rise floodway 

Many changes are technical:  reorganizing the section to be consistent with other similar sections and replacing a confusing cross-reference with a list of requirements.  Other technical changes include removing uses "which are not permitted" from the section--in the revised section, only those activities specifically listed are allowed as permitted alterations.  In addition:

· a listing of when no special study is required is moved to the sensitive area report section, (see K.C.C. 21A.24.110).

· the requirement for post and piling construction is removed since there are other acceptable ways to build consistent with this section

· permitted uses are expanded to include new and expanded roads, vegetation removal, livestock flood sanctuaries and wetland restoration projects

· restrictions are placed on stream bank stabilization consistent with other sections in the SAC and the King County Flood Hazard Reduction Plan.

Section 104: K.C.C. 21A.24.260  FEMA floodway:  development standards and permitted alterations
The technical changes here are similar to the other flood hazard area sections, such as reorganizing and listing alterations which are permitted--rather than those which are not permitted, consistent with all other similar permitted alteration sections.   In addition, substantial improvements of structures are not allowed in an effort to keep flood damage costs lower (since public insurance programs reimburse for flood damage) and permitted uses are expanded to include new roads and road expansions and vegetation removal.

Section 105: REPEALED K.C.C. 21A.24.270  Flood hazard areas:  certification by engineer or surveyor

This section is moved to K.C.C. 21A.24.250.A--flood fringe.  Changes to that section, as moved, are technical.  The provision requiring that the county maintain certification available for public inspection is removed as unnecessary since all public records are available for public inspection under public records laws.

Section 106: SUBSTITUTED K.C.C. 21A.24.275  Channel migration areas:  development standards and permitted alterations

The existing code referred to these areas as channel relocation and stream meander areas and prohibited all structures until administrative rules were developed detailing what structures would be permitted and where they would be allowed.  Rather than put the standards in rules, they are put in this code section --like all the other sensitive areas.  The section follows the same format as other similar sections identifying standards and permitted alterations:  

Standards:  
· Notice on title:  with notice specific to hazards of channel migration areas.

Permitted alterations:

· Severe channel migration areas -
· maintenance, modification, addition to existing occupied structures - if the footprint is not increased nor is the activity considered a substantial improvement.  In other structures, repairs and modifications are allowed if they do not increase the footprint by more than 1,000 square feet.  Modifications to existing on-site water and sewer systems are also permitted. 

· maintenance, modification, addition to existing unoccupied structures - if the footprint is not increased by more than 1000 square feet.

· new non-residential structures - if no alternative on-site location, the structure does not house  animals or hazardous wastes and limits on square footage.  All structures cannot total more than 1,000 square feet or two percent of the portion of the site designated severe, whichever is greater.

· livestock sanctuaries - if meet zero-rise floodway requirements and no safer alternative site.

· enhancement projects - enhancement and restoration projects are allowed.

· Moderate channel migration areas - 
· similar to severe channel migration areas except that 1). there are no square footage or value restrictions on additions or new structures except that they must be located in the least risky location available, 2) new primary residences are allowed when located as far as practical from the migrating channel, and 3) property may be subdivided but only when it is demonstrated there is enough room outside of the channel migration areas for each lot to accommodate a house and all its infrastructure. 

· Stream bank  stabilization:  stabilization otherwise allowed under Section 103 is only allowed in channel migration areas for structures, public roadways, flood hazard reduction facilities or sole access routes existing at the time the channel migration are restrictions went into effect (February 16, 1995).  In moderate areas, bank stabilization is also allowed for new residences located between existing residences not more than 600 feet apart.

Section 107: K.C.C. 21A.24.280  Landslide hazard areas:  development standards and permitted alterations
The changes to this section include some technical changes such as the inclusion of standard language which, among other things, clarifies that "permitted alterations" are alterations which are allowed pursuant to an appropriate permit or approval.  In addition, requirements which pertain to landslide hazard areas are moved from the steep slope hazard area requirements to this section, eliminating the need for cross-referencing.  These "moved" provisions account for most of the new language in this section.  Also, vegetation removal provisions are moved to the "permitted alteration" provisions within the section.  The existing code contains a provision which allows buffer reductions without a sensitive areas report for small lots processed under existing K.C.C. 21A.24.075.  However, the latter section, as it presently exists, does not apply to steep slope or landslide hazard areas.  Changes include:

· Establishment of buffer/setback:  the existing code requires a buffer of 50 feet but allows the buffer to be expanded as needed to protect the public.  The practice which has developed around this provision is that an appropriate buffer is established based on the scientific study and analysis contained in the sensitive areas report as approved by the department.  The proposed buffer requirement establishes this practice as the code standard.  It also gives the department additional flexibility in establishing a combination of buffer and building setbacks.  In certain situations, safety or other concerns demand that buildings be kept far from the landslide hazard area--but not other activities (buildings cannot be placed in a building setback, but other activities are allowed; generally speaking, no buildings and very few activities are allowed within a buffer).  To accommodate these variable situations, the department may prescribe a large building setback but a small buffer--in order to allow the property owner the greatest enjoyment of the property.  Finally, the proposed code allows the applicant to choose whether to do the geotechnical study necessary to determine the extent of the landslide hazard.  If the applicant chooses not to do the study, the buffer and building setback are prescribed according to the maximum potential risks (50 foot buffer with an increase to 100 feet in specific circumstances).
· Maintenance of structures:  under the existing code, structures in landslide hazard areas which do not meet the requirements for those areas can be maintained without being subject to the sensitive areas code (except for flood hazard and notice on title provisions) if there is no expansion of the footprint and no danger to property, life or limb.  By exempting the maintenance from sensitive area regulation, however, there is no vehicle by which the department may evaluate whether the maintenance poses a danger.  To solve this problem, maintenance of structures in landslide hazard areas is changed to a permitted alteration--an alteration requiring a permit.  The maintenance is allowed if there is no expansion of the structure and there is little risk of death or injury or, simply, the risk of landslides is low.  The maintenance is still allowed if there is only a risk of property damage.
· Surface water conveyance: allowed as long as it will have less impact than if the surface water were to be discharged naturally and if adverse impacts to salmonids are minimized.
· Public and private utilities: the existing code includes utility corridors as permitted alterations.  Utilities and maintenance of utilities and utility corridors are added as permitted alterations, and "utilities" are further clarified to include both public and private utilities.
· Agricultural crop production: the existing code prohibits agricultural crop production on steep slopes, but allows it on landslide hazard areas (through an exemption in K.C.C. 21A.24.050).  Existing crop production continues to be allowed--but as a permitted alteration--in order for the department to review the landslide hazard.  No expansion is allowed. 
· Site stabilization:  extends authority to stabilize sites when roadways are threatened.
· Exploratory drilling: allowed where required for sensitive areas reports.
Section 108: K.C.C. 21A.24.290  Seismic hazard areas:  development standards

Technical changes to this section include substituting standard language contained in other similar provisions such as clarification that "permitted alterations" are allowed pursuant to an appropriate permit or approval, moving mitigation requirements to Section 126 (specific seismic mitigation standards) and moving sensitive area report requirements to K.C.C. 21A.24.110.

· New Seismic Standard: The most significant change sets the standard for seismic hazard areas equivalent to the foundation standard in the building code minus the building code's exceptions.  The building code requires a geotechnical investigation of the soil and prescribes foundation design standards and mitigation for soils subject to expansiveness, liquefaction, loss of soil strength and other effects associated with seismic activity.  The "foundation investigation" is equivalent to the sensitive area report required pursuant to the sensitive areas code.  Without the report, the seismic hazard cannot be evaluated.  The building code, however, excepts certain structures (most importantly, single story single detached dwelling units) from the requirement that a foundation investigation be done--in conflict with the sensitive area report requirement.  Thus, the exceptions are not included in the standard in the proposed code, consistent with existing practice.  Currently, the existing provision which states that the most restrictive applies in the event of a conflict results in the sensitive area standard superseding the building code exception.  This change places no restrictions on which structures may be located in seismic hazard areas--as long as the structures have proper foundations for the type of seismic hazard expected, as shown in the sensitive area report.

· New Exceptions: two new exceptions are included:  fences and small additions (less than 250 square feet) to single story residences.

Section 109: K.C.C. 21A.24.300  Volcanic hazard areas:  development standards

These are technical changes such as the inclusion of standard language which, among other things, clarifies that "permitted alterations" are alterations allowed pursuant to appropriate permits or approvals.  Required modeling and mapping is not yet complete; when complete, this section will be updated.  

Section 110: K.C.C. 21A.24.310  Steep slope hazard areas:  development standards and permitted alterations

There are many changes which are technical:  including standard language which, among other things, clarifies that "permitted alterations" are alterations allowed pursuant to appropriate permits or approvals, moving sensitive area report requirements to K.C.C. 21A.24.110, eliminating references to vegetation management plans (the requirements for which are being removed from the code) and moving vegetation removal provisions to the permitted alteration subsection.  The existing code contains a provision which allows a buffer reduction without a sensitive area report for small lots processed under existing K.C.C. 21A.24.075.  However, that latter section, as it presently exists, does not apply to steep slopes.  K.C.C. 21A.24.075 contains a new subsection which allows modifications for small steep slope hazard areas. Changes include:

· Establishment of buffer/setback: similar to landslide hazard areas, the existing code requires a buffer of 50 feet but allows the buffer to be expanded as needed to protect the public.  The practice which has developed around this provision is that an appropriate buffer is established based on the scientific study and analysis contained in the sensitive areas report as approved by the department.  The proposed buffer requirement establishes this practice as the code standard.  It also gives the department additional flexibility in establishing a combination of buffer and building setbacks.  In certain situations, safety or other concerns demand that buildings be kept far from the steep slope hazard area--but not other activities (buildings cannot be placed in a building setback, but other activities are allowed; generally speaking, no buildings and very few activities are allowed within a buffer).  To accommodate these variable situations, the department may prescribe a large building setback but a small buffer--in order to allow the property owner the greatest enjoyment of the property.  Finally, the proposed code allows the applicant to choose whether to do the geotechnical study necessary to determine the extent of the steep slope hazard.  If the applicant chooses not to do the study, the buffer and building setback are prescribed according to the maximum potential risks (50 foot buffer)
· Surface water conveyance: allowed as long as it will have less impact than if the surface water were to be discharged naturally and if adverse impacts to salmonids are minimized.
· Public and private utilities: the existing code includes utility corridors as permitted alterations.  Utilities and maintenance of utilities and utility corridors are added as permitted alterations, and "utilities" are further clarified to include both public and private utilities.
· Agricultural crop production: the existing code prohibits agricultural crop production on steep slopes, (but allows it on landslide hazard areas) through an exemption in K.C.C. 21A.24.050.  For consistency, any existing crop production on steep slopes is allowed as a permitted alteration.  No expansion is allowed.
· Site stabilization:  extends authority to stabilize sites when roadways are threatened.

· Exploratory drilling: allowed where required for sensitive areas reports.
Section 111: NEW SECTION  Wetlands:  Classifications

The content of this section is moved from the existing definition of wetlands (K.C.C. 21A.06.1415).  The wetland classifications are standards--not definitions.  Thus, consistent with the drafting convention used in K.C.C. 21A, standards are removed from the definition and placed among the standards sections.  Technical changes are made but no changes are made to the classifications of wetlands.  Substantive changes include:

· Wetlands inventory:  the reference to the county's wetlands inventory is updated to cite the current inventory instead of the 1983 inventory.

· Class 1 wetland:  one type of class one wetland is at least ten acres and has three or more wetland vegetation classes with one of the vegetation classes being "submerged vegetation in permanent open water."  Under the new definitions of the many vegetation classes, this type of vegetation class is now called an "aquatic bed wetland"--which replaces the existing phrase.

· Class 2 wetland:  two of the criteria defining a class 2 wetland overlap; they are combined into one criterion without any substantive change (subsections B.2 and 3 of the existing section).

· Class 3 wetland:  two of the criteria defining a class 3 wetland overlap; they are combined into one criterion without any substantive change.

· Hydrologically connected wetlands:  the existing definition specifies that hydrologically connected wetlands will be added together to determine the appropriate classification.  This provision is clarified to say that the buffers must be contiguous.

Section 112: K.C.C. 21A.24.320  Wetlands:  development standards

Some changes are technical, making the language consistent with the language in other sections.  Several standards were also moved from the permitted alterations section to this section, such as a standard concerned with the introduction of non-indigenous species.  Importantly, minimum wetland buffers remain the same (the buffer prescriptions have always been minimum buffers, allowing the department to increase buffers when appropriate).  Substantive changes include:

· Wetlands at the toe of slopes: an existing requirement in the sensitive areas chapter requires that buffers be increased when a wetland is near  (25 feet from) the bottom of a slope between 30% and 40%.  This provision, however, is extremely difficult to understand and apply and is simplified without significant change.  To protect the wetland from anything sloughing off the slope due to development on top of the slope, the existing provision allows the buffer on top of the slope to be increased by 25 feet--unless the standard buffer for that class of wetland already extends at least 25 feet over the top of the slope.  Besides simplifying the language and eliminating unnecessary verbiage, a change includes eliminating the 40% "cap" on the types of slopes the provision applies to because, in many cases, this "cap" results in more restrictive standards for less hazardous slopes (e.g., wetlands next to 30% slopes may be required to have larger buffers than wetlands next to steeper slopes of 60%).

· Buffer reduction:  a new provision is added which allows buffer reductions when a roadway transects a buffer, rendering the portion of the buffer farthest from the sensitive area non-functional.

· Buffer  width averaging:  the existing code contains a provision allowing buffer width averaging if it will provide additional protection to the wetland, as long as the total buffer area on the site is not decreased.  One commentor urged that the department should now lower the standard to "no decrease in wetland functions," arguing that the department does not implement or enforce the "additional protection" standard.  In fact, the department does enforce the currently prescribed "additional protection" standard--and the department's scientific staff does not support lowering the standard.  The original intent of this provision was to allow the buffer around a wetland to be "averaged"--rather than to allow a buffer around one wetland to be decreased and a buffer around another wetland to be increased.  Under this circumstance, the second wetland may be provided with some added protection, but the first wetland may be left with inadequate buffers leading to degradation.  The change clarifies the buffer averaging provision to better reflect the original intent of the subsection by specifying that buffer averaging may be applied to the buffer around each wetland.  In addition, a new criterion for buffer averaging is added to protect salmonid habitat.  

· Increased buffers:  the existing code allows increased buffers to protect certain areas of special significance such as critical drainage areas, critical habitat, landslide and erosion hazard areas near wetlands, peat bogs and groundwater recharge and discharge areas, trails and utility corridors, subject to the promulgation of administrative rules.  Rules were never promulgated and the section, in itself, fails to provide enough guidance for the enlargement of buffers--and, therefore, has not been used.  The provision is changed to:  1) eliminate the rules requirement as unnecessary, 2) specify in the code when and how much buffers may be increased, based on state recommendations for wetland buffers and 3) identify the circumstances which may warrant increased wetland buffers, based on the state's criteria for identifying its valuable wetlands and/or wetlands within its highest wetland class.  In summary, the state criteria for valuable wetlands forms the basis for increasing buffers up to 300 feet.  Buffers larger than 300 feet may be required in endangered, threatened or priority species situations, only, where increased habitat is needed.  In the latter instances, habitat needs are based on best available science and recognized reports, and it is expected that larger buffers will conform to requirements imposed by federal and state governments.  Information concerning state-listed species included under this section may be obtained from the Washington Department of Fish and Wildlife or the Washington Natural Heritage Program.  One commentor urged that forested wetlands should not be included as a basis for expanding buffers.  Forested wetlands are special features not easily replaced due to the time required for growth of a mature forest.  This section specifically includes only the highest quality forested wetlands as the basis for expanding buffers. 

· Livestock restrictions:  the subsection setting forth livestock restrictions is modified to relocate provisions applicable to streams in the appropriate stream section.  This change does not alter the substance of the livestock restrictions.  An exception is added to the existing fencing requirement for the floodplain of the Snoqualmie River (consistent with stream provisions), and the requirement for administrative rules is removed.

Section 113: K.C.C. 21A.24.330  Wetlands:  permitted alterations

Certain changes constitute the usual technical changes, such as including standard language, eliminating redundant introductory language which sets forth mitigation requirements (those requirements are moved to the mitigation sections, Sections 121-129, and are more fully expanded upon), moving sensitive area report requirements to K.C.C. 21A.24.110 and eliminating provisions which do not constitute "permitted alterations."  Other introductory language is removed to correct an error:  when the original Sensitive Areas Ordinance was adopted, it contained language which required that a mitigation plan be required for all permitted alterations.  In the mitigation plan were required to be certain findings--that the wetland does not serve valuable functions and that the proposed development protects and enhances wetland functions (see Section 89 of the Original Sensitive Areas Ordinance, 1990, p. 49).  During subsequent revisions of the code, this section was erroneously revised to eliminate the requirement that these findings be in mitigation plans for all permitted alterations, as specifically listed in the section.  The outcome of this error in transcription is that subsection A of the existing code now contains confusing language which may be subject to a multitude of interpretations, including that alterations beyond those specifically listed in the section may be undertaken pursuant to subsection A, thus undermining the existing list of alterations permitted in wetlands and buffers.  The erroneous subsection is eliminated altogether, rather than moved to mitigation provisions, because the additional findings are unnecessary in light of the new and complete mitigation provisions.  Changes in permitted alterations include:

· Flood hazard notification:  this notification requirement is removed; the requirement imposes no duty related to King County--the county is not required to do anything to insure that the notice requirement is complied with and, therefore, the county has not before been involved in the implementation or enforcement of this requirement.

· Utility corridors:  most changes are to clarify existing provisions consistent with their original intent.  In addition, the requirement that administrative rules be promulgated to set forth requirements for installation, replacement of vegetation and maintenance is eliminated.  In its place are the actual requirements which would have been in rules addressing location, vegetation removal and corridor maintenance.  Requirements to limit the utility corridor's width to the minimum possible, its alignment to avoid significant trees, its placement to the outer 1/3 of the buffer (and other designated places) to minimize maintenance impacts (including impacts from maintenance roads) are also included.

· Sewer/water corridors:  to provide consistency with other corridor standards in the code (e.g., utilities & trails), the buffer location in which the corridor may be placed is expanded from the outer 1/4 of the buffer to the outer 1/3 of the buffer.  A mitigation provision is eliminated where it is unnecessary in light of the new mitigation sections.

· Surface water management facilities:  provisions pertaining to regional retention/detention facilities are moved to the director's modification provision in K.C.C. 21A.24.075.  Surface water conveyance in the buffer is allowed.  Provisions are added to protect bogs and fens and salmonid habitat.  Conveyance and discharge are allowed in the buffer as long as there will be less impact than if the surface water were discharged naturally.  A provision pertaining to surface water management facilities in wetland buffers is eliminated.  The existing retention/detention provision requires the PAUE process for these alterations.  Therefore, the alteration was moved to the new modification section and eliminated from this section as unnecessary.  All isolated wetland provisions are combined, including those pertaining to surface water management facilities.

· Lakeside docks:  this change clarifies that docks in wetlands occurring along shorelines are permitted alterations.  In addition, existing standards are clarified, and a new standard is included to protect salmonid habitat. 

· Isolated wetlands:  in the existing code, an isolated wetland is defined according to size limitations.  The size limitations were removed from the definition and incorporated into these wetland permitted alterations, resulting in no substantive change.  In addition, all isolated wetland permitted alterations were combined into a single section, and all the mitigation provisions were moved to the mitigation sections. 

· Agricultural buildings:  this change removes an unnecessary mitigation requirement that hydrologic storage must be replaced on-site if an agricultural building or residence is placed in a wetland buffer because Section 121 requires that all impacts be mitigated, encompassing the requirement that hydrologic storage must be replaced.  In addition, language is added to clarify that these alterations will be permitted in the wetland buffer only if they cannot be located outside the buffer.

· Vegetation removal:  a change includes the elimination of an alteration allowing the removal of vegetation around a tree equal to the area of the tree's canopy at the time of planting.  This provision is not easily implemented by the department since there is no way of knowing the tree's canopy size at the time of planting.  In addition, new alterations are permitted:  1) removal of noxious weeds which is not otherwise exempt from sensitive areas regulation,  2) removal of other listed invasive non-native vegetation which are not beneficial to wetland functioning,  3) vegetation removal for surveying purposes and  4) hazard tree removal.

· Wetland crossings:  permitted crossings are expanded to include wetland buffer and underground utility crossings.  Additional criteria applicable to all crossings include that crossings are minimized and serve multiple purposes when possible, that crossings are located where they will with least impact (usually the shortest distance across the wetland) and where they will not be over salmonid rearing areas (unless necessary) and that crossings are allowed only when no feasible alternative location with less impact is available.  Special criteria for underground utility crossings require that the construction and finished corridors are only as wide as necessary, that salmonid rearing areas will not be altered and that trench dams are placed to avoid draining the wetland.

· Non-mitigation enhancement and restoration:  the existing code contains this provision pertaining to general wetland enhancement and restoration (not mitigation) and another provision in the exemption section (K.C.C. 21A.24.050) for minor wetland fish habitat enhancement projects.  This subsection is clarified to specify that it applies only to projects which are not mitigation or preempted under a recently adopted state law encompassing fisheries enhancement projects, and it cross-references restoration standards contained in Section 127.

· Manure Storage:  manure storage is a new alteration which may be permitted in grazed wet meadows and buffers. 

· Exploratory drilling:  exploratory drilling is a new alternation permitted in wetlands and buffers usually when a sensitive area report is needed.
Section 114: REPEALED SECTION K.C.C. 21A.24.340  Wetlands:  mitigation requirements

This section contains mitigation requirements for wetlands.  The provisions in this section are moved to new locations:  provisions applicable to "corrective work" (when there is a violation) are moved to Sections 130-132.  Most of the "restoration requirements" are actually mitigation requirements and are moved to Section 127 (and are cross-referenced to the corrective work Section 130).  Relevant changes to these requirements include identifying acceptable forms of mitigation by distinguishing between permanent and temporary alterations and creating a more multi-tiered formulae for on-site and off-site mitigation designed to encourage certain types of mitigation (see Section 127).

Section 115: REPEALED SECTION K.C.C. 21A.24.345  Wetlands:  mitigation banking
This section is moved to Section 128.  It is changed only to use terms consistent with the rest of the 

sensitive areas chapter and tie it directly to the administrative rules recently adopted to implement this section.  No substantive changes are made to this section.

Section 116: REPEALED SECTION K.C.C. 21A.24.350  Wetlands:  limited exemption

This section exempted wetlands less than 1,000 sq. ft. from wetland regulations (but not all SAC regulations).  It is now moved to K.C.C. 21A.24.330 (isolated wetland provisions, subsection F).  Class 2 and 3 wetlands under 1,000 square feet are only regulated by the SAC if they are located within areas designated "rural" by the Comprehensive Plan.  Thus, the exemption only has application to wetlands in the rural area.  The proposed subsection reflects this--and allows the filling and altering of such small, isolated wetlands in the rural area..

Section 117: NEW SECTION  Streams:  classifications

The content of this section is moved from the definition of streams, K.C.C. 21A.06.1240.  The stream classifications are criteria for classifying streams for the purpose of regulation--not definitions.  Thus, consistent with the drafting convention used in the K.C.C. 21A, standards are removed from definitions and placed among other standards.  Some technical changes were made such as to include language consistent with other sections and to clarify when the "water year" is for King County.  No changes were made to classify streams differently from how they are classified under the existing code.

Section 118: K.C.C. 21A.24.360  Streams:  development standards

The usual technical changes are made to use standard language used in other similar sections, to clarify subsections consistent with their intent and to receive standards (such as native vegetation planting, flood notification, and limits on non-indigenous species) moved from the permitted alteration section.  In addition, substantive changes include:

· Streams at the toe of slopes: an existing requirement in the SAC requires that buffers be increased when a wetland is near  (25 feet from) the bottom of a slope between 30% and 40%.  This provision, however, is extremely difficult to understand and apply and is simplified without significant change.  To protect the stream  from anything sloughing off the slope due to development on top of the slope, the existing provision allows the buffer on top of the slope to be increased by 25 feet--unless the standard buffer for that class of stream already extends at least 25 feet over the top of the slope.  Besides simplifying the language and eliminating unnecessary verbiage, a change includes eliminating the 40% "cap" on the types of slopes the provision applies to because, in many cases, this "cap" results in more restrictive standards for less hazardous slopes (e.g., streams next to 30% slopes may be required to have larger buffers than streams next to steeper slopes of 60%).

· Buffer reduction:  a new provision is added which allows buffer reductions when a roadway transects a buffer, rendering the portion of the buffer farthest from the sensitive area non-functional.

· Buffer width averaging:  the existing code contains a provision allowing buffer width averaging if it will provide additional protection to the stream, as long as the total buffer area on the site is not decreased.  One commentor urged that the department should now lower the standard to "no decrease in stream functions," arguing that the department does not implement or enforce the "additional protection" standard.  In fact, the department does enforce the currently prescribed "additional protection" standard-and the department's scientific staff does not support lowering the standard.  The original intent of this provision was to allow the buffer around a stream to be "averaged"--rather than to allow a buffer around one stream to be decreased and a buffer around another stream to be increased.  Under this circumstance, the second stream may be provided with some added protection, but the first stream may be left with inadequate buffers leading to degradation.  The change clarifies the buffer averaging provision to better reflect the original intent of the subsection by specifying that buffer averaging may be applied to the buffer around each stream. In addition, a new criterion for buffer averaging is added to protect salmonid habitat.

· Increased buffers:  the existing code allows increased buffers to protect certain areas of special significance such as critical drainage areas, critical habitat, landslide and erosion hazard areas near wetlands, peat bogs and groundwater recharge and discharge areas, trails and utility corridors, subject to the promulgation of administrative rules.  Rules were never promulgated and the section, itself, fails to provide enough guidance for the enlargement of buffers and, therefore has not been used.  The provision is changed to:  1) eliminate the rules requirement as unnecessary, 2) specify in the code when and how much buffers may be increased, consistent with provisions for wetland buffers and state recommendations and 3) identify the circumstances which may warrant increased stream buffers, consistent with similar provisions for wetlands.   In summary, the listed criteria for valuable streams forms the basis for increasing buffers up to 300 feet.  Buffers larger than 300 feet may be required in endangered, threatened or priority species situations, only, where increased habitat is needed.  In the latter instances, habitat needs are based on best available science and recognized reports, and it is expected that larger buffers will conform to requirements imposed by federal and state governments.  Information concerning state-listed species included under this section may be obtained from the Washington Department of Fish and Wildlife.

· Livestock restrictions:  the subsection setting forth livestock restrictions applicable to streams is currently located in wetland provisions and is cross-referenced.  This cross-reference is eliminated, and the stream standards are included in this section.  This change does not alter the substance of the livestock restrictions.

Section 119: K.C.C. 21A.24.370  Streams:  permitted alterations
Certain changes constitute the usual technical changes, such as including standard language, moving sensitive area report requirements to K.C.C. 21A.24.110, moving stream standards to K.C.C. 21A.24.360, correcting references to water quality standards and eliminating provisions which do not constitute permitted alterations.  Changes in permitted alterations include:

· Flood Hazard Notification:  this notification requirement is removed; the requirement imposes no duty related to King County--the county is not required to do anything to insure that the notice requirement is complied with and, therefore, the county has not before been involved in the implementation or enforcement of this requirement.

· Utility corridors:  as with the wetland standards, most changes are to clarify existing provisions consistent with their original intent.  In addition, the requirement that administrative rules be promulgated to set forth requirements for installation, replacement of vegetation and maintenance is eliminated.  In its place are the actual requirements which would have been in rules addressing location, vegetation removal and corridor maintenance.  Requirements to limit the utility corridor's width to the minimum possible, its alignment to avoid significant trees, its placement to the outer 1/3 of the buffer (and other designated places) and to minimize maintenance impacts (including from maintenance roads) are also included. 

· Sewer/water corridors:  the same changes made regarding sewer corridors in wetland buffers are extended to those in stream buffers including expanding the buffer location in which the corridor may be placed from the outer 1/4 of the buffer to the outer 1/3.

· Surface water management facilities:  provisions pertaining to regional retention/detention facilities are moved to the director's modification provision in K.C.C. 21A.24.075.  The existing retention/detention provision requires the PAUE process for these alterations.  Therefore, the alteration was moved to the new modification section and eliminated from this section as unnecessary.  Surface water conveyance in the buffer is allowed as long as there will be less impact than if the surface water were discharged naturally.  Provisions are added to protect salmonid habitat, and other criteria are clarified.

· Stream crossings: crossings are expanded to include buffers.  Additional criteria applicable to all crossings include that crossings are minimized, that crossings are located where they will with least impact (usually the shortest distance across the stream) and that crossings are allowed only when no feasible alternative location with less impact is available.  Special criteria for underground utility crossings require that the construction and finished corridors are only as wide as necessary.

· Stream relocations:  a reference to the relocation of a Class 2 stream only through a PAUE is eliminated as unnecessary; no additional standard is prescribed outside of the PAUE standard.  In other words, this type of activity under the current code may be allowed pursuant to the PAUE--and, in the proposed ordinance, pursuant to its successor section, the director's modification section. 

· Stream stabilization:  the requirements for administrative rules is eliminated and standards are included in the code.  They include minimizing impacts to salmonids, consistent with prescribed guidelines and maximum use of bioengineering. 

· Non-mitigation enhancement and restoration:  the existing code contains this provision pertaining to general stream enhancement (not mitigation) and another provision in the exemption section (K.C.C. 21A.24.050) for minor stream fish habitat enhancement projects.  This subsection is clarified to specify that it applies to both enhancement and restoration projects which are not mitigation or preempted under a recently adopted state law encompassing fisheries enhancement projects, and it cross-references restoration standards in Section 129.  In addition, the current requirement that all projects must be prepared and implemented by professionals is left to the department's discretion, providing more flexibility.

· Ditch cleaning:  Maintenance of ditches used by salmonids is currently allowed if best management practices adopted into administrative rules are used.  These rules have been adopted and the language is clarified.

· Vegetation removal:  a change includes the elimination of an alteration allowing the removal of vegetation around a tree equal to the area of the tree's canopy at the time of planting.  This provision is not easily implemented by the department since there is no way of knowing the tree's canopy size at the time of planting.  In addition, new alterations are permitted:  1). removal of noxious weeds which is not otherwise exempt from sensitive areas regulation,  2). removal of other listed invasive non-native vegetation which are not beneficial to stream functioning,  3). vegetation removal for surveying purposes and  4). hazard tree removal.

· High flow bypass tightlines:  a new alteration is permitted to protect the stream from undue erosion.  A high flow bypass diverts raging water likely to cause stream erosion out of and around the stream, returning it to the stream in a manner which will not cause harm.  High flow bypasses are allowed, subject to the following conditions:  the tightline is routed outside the stream buffer except at access points, energy dissipaters are located outside the active stream channel, the design maintains flows, the channel is stabilized, the design utilizes an adjustable flow splitter and there is an acceptable maintenance plan.

· Exploratory drilling:  exploratory drilling is a new alteration permitted in streams and buffers, usually when a sensitive area report is needed.

Section 120: REPEALED SECTION K.C.C. 21A.24.380  Streams:  mitigation requirements

This section contains mitigation requirements for streams.   The provisions in this section are moved to new locations:  provisions applicable to "corrective action" (when there is a violation) are moved to Sections 130-132.  Most of the "restoration requirements" are actually mitigation requirements and are moved to Section 129 (and are cross-referenced in one of the corrective work sections, Section 130).  Relevant changes to these requirements include identifying acceptable forms of mitigation by distinguishing between permanent and temporary alterations and creating a multi-tiered formulae for on-site and off-site mitigation designed to encourage certain types of mitigation (see Section 129).

Section 121: NEW SECTION  Mitigation requirement

The general requirement that impacts be mitigated is clarified.  This new section sets forth the general mitigation requirement and specifies the order in which mitigation measures must be applied (moved from the definition of mitigation, K.C.C. 21A.06.750).  It sets the standard for mitigation as best available science/best available currently accepted engineering, biological or geological practices.  It also describes the consequences of failing to satisfy mitigation requirements by cross-referencing already existing 

financial guarantee (bonding) requirements in another chapter of the code.  These provisions are generally drawn from the existing mitigation section (K.C.C. 21A.24.130) and the existing definition of mitigation.

Section 122: NEW SECTION   Mitigation monitoring requirement

This new section is procedural.  The monitoring requirement is contained in K.C.C. 21A.24.130 in the existing code and is now moved to this section and expanded upon in order to give clearer and more complete notice of monitoring requirements.  As is currently provided in code, monitoring may be required for up to five years.  However, the period may be extended for geologic hazard areas.   It is generally accepted in the science that three years of monitoring measures survivability; it is not until the fifth year or more of monitoring that functionality can be determined.  King County recently completed a study of the success of its bonded mitigation sites.  The study showed 98% failure (e.g., either the mitigation was not properly installed or, if installed, simply failed).  The need for monitoring is confirmed; voluntary compliance does not appear to be successful, often resulting in waste where effort and money expended in mitigation attempts achieves no benefit.  If there are unexpected impacts and a contingency plan is implemented, monitoring may be required anew under the contingency plan.  Monitoring reports must be provided to the department according to a schedule set forth in a mitigation plan.  The kind of reports required will depend on the specific mitigation required.  The monitoring report may take the form of something as simple as copies of nursery receipts or grading tickets.  Reasonable access must be given to the county for inspection purposes.  

Section  123: NEW SECTION   Mitigation plan requirement
This new section is procedural.  Mitigation plans are referenced throughout the SAC, but no provision exists which clearly sets forth the plan requirements.  The mitigation plan encompasses all the details of the mitigation as it applies to the project including a description of mitigation measures, a schedule for completing mitigation and a description of what monitoring is required and when monitoring reports must be submitted.  The plan will govern the mitigation.  While the mitigation plan must be approved by the department, it is first proposed by the applicant, giving the applicant a voice in the formulation of the plan.  A recent change, pursuant to a comment by the Master Builders Association, includes removing the requirement that a contingency plan be prepared as part of the mitigation plan, but requiring a contingency plan upon the advent of a contingency situation.  

Section 124: NEW SECTION   Specific mitigation requirements:  coal mine hazard areas

This new section includes mitigation standards particular to coal mine hazard areas.  It follows the existing code, recognizing different mitigation requirements for risks to property and to people.  Mitigation requirement adopted into K.C.C. 21A.24.210 by Ordinance 13319 are moved to this new section.  Mitigation will be evaluated and designed under the guidelines adopted by the department that were developed as part of the stakeholder process for Ordinance 13319.  

Section 125: NEW SECTION   Specific mitigation requirements:  erosion hazard areas

This new section includes mitigation standards particular to erosion hazard areas.  It follows the existing code's erosion hazard mitigation standards and clarifies those standards by cross-referencing the Surface Water Design Manual which sets forth the requirements for erosion and sediment control.

Section 126: NEW SECTION   Specific mitigation requirements:  seismic hazard areas

This new section includes mitigation standards particular to seismic hazard areas.  The mitigation standard is substantially the same as in existing code except for a new provision which includes a cost/benefit analysis.  This addition provides guidance to the department for deciding whether and what mitigation will be required when the cost greatly exceeds the benefit gained from the mitigation.

Section 127: NEW SECTION   Specific mitigation requirements:  wetlands
This new section includes mitigation standards particular to wetlands, based mostly on mitigation provisions contained in K.C.C. 21A.24.320 - 340.  A recent change clarifies the original intent of the SAC--that mitigation of impacts to wetland functions must be on a per function basis in order to achieve equivalency or improvement.  Changes include:

· Specific mitigation measures: specific mitigation measures are established for lakeside development pursuant to K.C.C. 21A.24.075. 

· Permanent and temporary alterations: based on practice, mitigation requirements are divided into two categories:  mitigation measures for permanent alterations and for temporary alterations.

· Mitigation formulae: in response to public and other comments requesting more on-site mitigation (while continuing to allow off-site mitigation) and in response to problems identified by the public and state, alike (and, more recently, through DDES field studies), regarding mitigation standards not achieving the "no net loss" goal, a more precise mitigation formulae is proposed, designed to meet the "no net loss" standard.  Currently, the code requires wetland replacement or enhancement on-site or off-site in the same drainage basin on a 2:1 basis for class 1 and 2 wetlands and on a 1:1 basis for class 3 wetlands.  A major problem with the current formulae is its failure to differentiate between on-site and off-site mitigation, to distinguish between in-subbasin and in-basin mitigation and to differentiate the value of enhancing and restoring wetland functions over that of creating new wetlands.  On-site, in-subbasin mitigation more effectively achieves the "no net loss" goal.  Likewise, restoration and enhancement are proven mitigation measures while wetland creation--wetland mitigation banking notwithstanding--is not consistently successful.  On-site, rather than off-site, mitigation better protects biologic functions (habitat) which are often not easily transferred to more distant locations.  In addition, increases in mitigation ratios are consistent with state recommendations.    The new formulae incorporates the following features:

· On-site/off-site mitigation: provides an incentive for on-site mitigation naturally resulting from new mitigation ratios (the ratios are lower for mitigation which more effectively meets the "no net loss" goal and is necessarily higher for measures which are not so effective in order that the latter may achieve the goal).  For example, on-site/in-subbasin restoration as mitigation for alterations associated with a class 2 wetland is on a 1.5:1 basis.  Off-site/in-subbasin restoration in mitigation of the same alterations is on a 2:1 basis.

· In-subbasin/in-basin mitigation: provides an incentive for in-subbasin mitigation resulting from new mitigation ratios which favor in-subbasin mitigation over in-basin mitigation (which requires increased mitigation measures to achieve the "no net loss" goal).  For example, off-site/in-subbasin restoration as mitigation for alterations associated with a class 2 wetland is on a 2:1 basis.  Off-site/in-basin restoration in mitigation of the same alterations is on a 3:1 basis.

· Restoration/enhancement vs. creation: provides an incentive for restoration and enhancement over wetland creation where the latter has no or little proven success rate.  For example, on-site/in-subbasin restoration as mitigation for alterations associated with a class 2 wetland is on a 1.5:1 basis.  On-site/in-subbasin creation of a new wetland in mitigation of the same alterations is on a 2:1 basis.

· Treatment of class 2 wetlands: treats certain class 2 wetlands the same as class 3 wetlands and the remainder class 2 wetlands as class 1 wetlands for mitigation purposes.  Class 2 wetlands with forested vegetation classes or which are bogs or fens are treated the same as class 1 wetlands, consistent with state recommendations.

· Rectification: the existing code does not distinguish rectification from other forms of restoration, resulting in confusion.  Rectification is the direct repair of the wetland alteration which is being mitigated and, therefore, is inherently on a 1:1 basis.  For example, if a hole is dug in a wetland buffer, rectification may include filling the hole and replanting the vegetation which was removed when the hole was dug.  Rectification does not ordinarily compensate for consequential or long-term impacts. 

· Square footage: clarifies that mitigation ratios are implemented on an "areal" or square footage basis.

· Restoration standards: the existing code combines restoration for the purpose of mitigation and restoration as part of corrective work in response to violations--resulting in confusion.  Thus, restoration and corrective work provisions are separated in the proposed ordinance with the corrective work provisions relocated to Sections 130-132.  In addition, the restoration standards are clarified.  

· Off-site mitigation standards: standards for approving off-site mitigation are included; preference is given to wetlands given priority in approved basin plans.

· On-site mitigation - combining sites under common ownership:  A recent change urged by the Master Builders includes authorizing the department to combine contiguous sites under common ownership and in the same subbasin as one site for the purpose of on-site mitigation ratios if the department determines that equivalent wetland functions can be achieved.

· Private mitigation sites: the designation and use of private off-site wetland mitigation sites are authorized.  Persons with wetlands on their property may use these wetlands as private mitigation sites.  The establishment of private mitigation sites gives added value to property with wetlands.  In addition, these sites provide increased opportunity for persons with limited property holdings and/or small lots to participate in off-site mitigation.  These sites cannot be used for obtaining credit for later mitigation (as in mitigation banking).  The use of private mitigation sites are subject to private agreement.  However, all mitigation and mitigation sites must be approved by the department, and the county is authorized to enter into any agreements necessary to insure that the mitigation site will remain a mitigation site such.  Notice on title is required pursuant to the notice on title section, K.C.C. 21A.24.170. 

· Special note--mitigation and small lots: in addition to the private mitigation site provision is another provision intended to assist small property owners in meeting mitigation requirements.  In K.C.C. 21A.24.075 is a provision which allows the director to modify mitigation requirements for small lots. 

· Flexibility: mitigation requirements may be modified if "greater wetland functions can be obtained."

Section 128: NEW SECTION  Wetlands:  mitigation banking

This section is moved from K.C.C. 21A.24.345, without substantive change.  Additional language was added to clarify that mitigation ratios for approved banks may be lower than other forms of mitigation after the bank has fully demonstrated equivalent or better functions have been achieved.  This approach is consistent with the recently adopted administrative rules for mitigation banking that were developed with and approved by federal and state agencies responsible for regulating wetlands.
Section 129: NEW SECTION  Specific mitigation requirements:  streams

This new section includes mitigation standards particular to streams, based mostly on mitigation provisions contained in K.C.C. 21A.24.360 - 380.  A recent change clarifies the original intent of the SAC--that mitigation of impacts to stream functions must be on a per function basis in order to achieve equivalency or improvement.   The section closely parallels the wetland mitigation section and includes similar provisions such as distinguishing mitigation based on temporary and permanent alterations, adding mitigation ratios for on-site and off-site mitigation, favoring certain types of mitigation measures through incentives, moving violation provisions pertaining to restoration to Sections 130-132, allowing for private mitigation sites and providing for flexibility to achieve better mitigation results.

Section 130: NEW SECTION   Sensitive areas violations-corrective work required

In the existing code, restoration of sites which have been developed in violation of law is treated as "mitigation".  However, mitigation associated with a legal development proposal is different from restoration of a site (after the fact) when there has been a violation.  To avoid confusion, mitigation and corrective work are separated.  "Corrective work" is the phrase used in the enforcement code to describe the work done to correct a violation.  This section nevertheless parallels the mitigation section, where applicable.  It requires restoration of the site, subject to all the usual permits and permit fees (including investigation fees).  The restoration standards in the wetland and stream mitigation sections are cross-referenced.  All corrective work must be completed within one year or within the time required in the corrective work plan, and the violator must notify the department when all corrective work is complete.  The failure to satisfy these requirements (including the timely provision of monitoring reports) results in a "default", triggering enforcement options available to the department as set forth in law.  The department is entitled to reasonable access to the site for inspections.  These provisions are added in response to public and industry comments that violators should not be rewarded for violations by being allowed to circumvent ordinary requirements and processes and that corrective work should be undertaken in a more expeditious manner.

Section 131: NEW SECTION   Sensitive areas violations-corrective work  monitoring requirement

This section includes monitoring requirements for corrective work, similar to those for mitigation.  

Section 132: NEW SECTION   Sensitive areas violations-corrective work plan requirement

This section requires a corrective work plan (similar to a mitigation plan) for all corrective work.

Section 133: REPEALED SECTIONS K.C.C. 21A.24.390-420  Sensitive areas mitigation fund

These provisions are moved out of the Zoning code to the Enforcement code with only "house-keeping" changes.

Zoning  - Review Procedures/Notice Requirements (K.C.C. 21A.42)

Section 134: K.C.C. 21A.42.040  Director Review-Actions Subject to Review
These changes are technical  to make this section consistent with changes made in the SAC.

Section 135: K.C.C. 21A.42.080  Director Review-Decision Regarding Proposal
These changes include technical measures to make this section consistent with changes made in the SAC.

Shorelines Code

Section 136: K.C.C. 25.16.090  Residential Development - Multifamily
Section 137: K.C.C. 25.16.100  Residential Development - Single-family
Section 138: K.C.C. 25.20.090  Residential Development
Section 139: K.C.C. 25.24.090  Residential Development
Section 140: K.C.C. 25.28.090  Residential Development
These changes are all technical measures.  When the original Sensitive Areas Ordinance was adopted, the phrase "sensitive area" was defined as the sensitive area and its buffer.  When the definition was changed so that "sensitive area" meant "sensitive area" (to avoid confusion), the references in the Shorelines Code were not updated.  These changes specifically include "buffers", consistent with the original intent of these provisions.

NOTE:   During June, 1998, DDES held its final meetings with stakeholder groups including representatives from the Master Builders Association, utilities, school districts and the Greater Maple Valley Area Council.  As a result of these meetings limited changes were made to the Sensitive Areas Ordinance.  In addition, limited changes were made as corrections and clarifications based on staff comments.  Those changes, while few, are identified in this summary as "recent changes".  Finally, the Ordinance was reviewed by the Biological Review Panel to determine if it created harm for Endangered Species Act-listed salmon species.  Those changes are clearly identified in this summary as “BRP changes”. This version of the Ordinance was then brought up to the current code language and format (as of May 1999) as required by the Clerk of the Council for introduction at Council.  Throughout the adoption process, any further substantive changes to this ordinance will, likewise, be identified in this summary and available on the Internet (http://www.metrokc.gov/ddes/sensarea/).
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