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SUBJECT: An ordinance relating to electrical personal assistive mobility devices and motorized foot scooters; regulating the use and operation of such vehicles; adding a new chapter to K.C.C. Title 46 and prescribing penalties.  
SUMMARY:  Proposed Ordinance 2004-0369 (Attachment 1) regulates the use and operation of motorized foot scooters and electrical personal assistive mobility devices (EPAMDs) in unincorporated King County, and adds a new chapter to the King County traffic code.  In addition to outlining rules and areas of operation, the proposed ordinance also requires noise control and prescribes a penalty of up to one hundred twenty five dollars for non-compliance.  
COMMITTEE REVIEW: The Transportation Committee initially reviewed this legislation at its August 25, 2004 meeting.  Council staff briefed the Committee and highlighted some of the preliminary legal issues along with the major components of the legislation.  At the end of the briefing, a legal advisor from the King County Sheriff’s Office testified on some concerns with regard to the proposed ordinance.  The Committee Chair requested a more detailed review of the proposed ordinance for today’s meeting along with more specific input from the Sheriff’s Office.  The comments from the Sheriff’s Office will be distributed at the meeting.  
BACKGROUND:  As members of the council and the public are probably aware, the use of motorized foot scooters has increased greatly in the western part of Washington State.  Police departments and elected officials from jurisdictions around the state have been receiving large numbers of complaints with regard to the noise and pollution from gas-powered motorized foot scooters along with safety concerns associated with young and inexperienced operators and the ability to safely co-exist with pedestrians on sidewalks.  In many cases, new laws have been adopted by jurisdictions similar to the one being proposed for King County.  However, many of the new laws have different components relating to the types of devices that are regulated, how they are regulated, and the penalties prescribed for misuse.  The proposed legislation is before the committee is most like the recent ordinance adopted by the City of Seattle, with some notable exceptions. 
Safety

According to a recent report given by “Feet First,” a Puget Sound pedestrian advocacy agency, at the King County Traffic Safety Coalition, motorized scooters contribute to a hostile environment for pedestrians.  The speed of these devices can reach 25 miles per hour while mobility and control can be limited.  Many of these devices are more unstable at lower speeds, so the operators tend to ride faster.  The mix of motor and foot traffic, along with the width of the sidewalks, and obstructed sight lines, driveways and other entrances can often create dangerous situations.  

Furthermore, the report states that the age of motorized scooter operators indicates inexperience with motor vehicle safety, with 85 percent of scooter users age 15 and younger.  This presents issues of safety on the roadway, where many of these devices are allowed, without a license to operate.  In addition, data from the U.S. Consumer Product Safety Commission indicates that emergency room visits related to motorized scooter injuries has been on the rise since 1998 (Attachment 2).  
State Law
There are several references in state law relating to the definition, operation, and requirements of the devices listed in the proposed ordinance.  These laws have all been enacted by the legislature recently, in either 2002 or 2003.  Relevant portions of these laws are listed below.  Attachment 3 includes photos of the various devices that are referred to in this legislation.  
Definitions:  

RCW 46.04.336 outlines the definition of motorized foot scooter as follows: “Motorized foot scooter means a device with no more than two ten-inch or smaller diameter wheels that has handlebars, is designed to be stood or sat upon by the operator, and is powered by an internal combustion engine or electric motor that is capable of propelling the device with or without human propulsion.  A motor-driven cycle, moped, electric-assisted bicycle or a motorcycle is not a motorized foot scooter.”
RCW 46.04.1695 outlines the definition of electric personal assistive mobility devices (EPAMDs) as follows:  “Electric personal assistive mobility device (EPAMD) means a self-balancing device with two wheels not in tandem, designed to transport only one person by an electric propulsion system with an average power of seven hundred fifty watts (one horsepower) having a maximum speed on a paved and level surface, when powered solely by such propulsion system while ridden by an operator weighing one hundred seventy pounds, of less than twenty miles per hour.”  

Operation and Requirements
RCW 46.61.710 outlines the general requirements and operation for Mopeds, EPAMDs, electric-assisted bicycles and motorized foot scooters.  Below are some summary points from this legislation:

· Allows motorized foot scooters to be operated on a multipurpose trail or bicycle lane (not built and maintained with federal highway transportation funds), but local jurisdictions may restrict or otherwise limit access of them.
· Does not prohibit the removal of any muffling or pollution control device on motorized foot scooters. 
· Municipalities may restrict the speed of an EPAMD in locations with congested pedestrian or nonmotorized traffic and EPAMD operators.  These areas must be designated by the municipality.  Municipalities shall not restrict the speed of EPAMDs in the entire community or in areas in which there is infrequent pedestrian traffic.  
· A state agency or local government may regulate the operation of an EPAMD within the boundaries of any area used for recreation, open space, habitat or conservation purposes.
RCW 46.20.500 outlines the exceptions for special endorsement or license of these devices.  Specifically, it states the following:
“No driver’s license is required to operate an electric personal assistive mobility device or a power wheelchair.”

“No driver’s license is required to operate a motorized foot scooter.  Motorized foot scooters may not be operated at any time from a half hour after sunset to a half hour before sunrise without reflectors of a type approved by the state patrol.” 

Components of the proposed legislation

Section 2 - Authority and Purpose.   This section outlines the authority of the county and the purpose for providing regulations.  Specifically, it references the counties authority to restrict or otherwise limit access of motorized foot scooters and EPAMDs on facilities and properties under the county’s jurisdiction.  As outlined later in this report, there is a legal question as to how much authority the county may have to regulate EPAMDs.    

Section 3 – Definitions.  This section includes a list of definitions, including specific descriptions of what an electric personal assistive mobility device (EPAMD) is and a motorized foot scooter.  This section also references other definitions that are either related to the use of these devices or referred to elsewhere in the proposed ordinance.  
Section 4 – Rules for motorized foot scooters and EPAMDs.  This section outlines the rules for motorized foot scooters and EPAMDs, including speed limits, use of the devices at night, requirements for brake equipment, use on sidewalks and interaction with pedestrians and other vehicles.  There is language in this section that refers to operators of motorized gas foot scooters having the same rights and duties as operators of bicycles except as otherwise provided in the chapter.  
Section 5 – Areas of operation.  This section outlines the areas of operation for the devices.   It prohibits the use of gas motorized foot scooters on sidewalks, bicycle lanes and public paths, which seems contradictory to the language outlined in Section 4 and confusing for users of these devices.  This section restricts the use of electric motorized scooters and EPAMD devices upon sidewalks, roadways and shoulders and prohibits the use EPAMDs on shoulders or roadways of any highway where the speed limit is greater than 35 miles per hour.  It also prohibits the use of devices on public school playfields and playgrounds.  
Section 6- Noise.  This section relates to noise and provides for devices to be equipped with a muffler to prevent excessive or unusual noise.  The Sheriff’s Office has raised some specific concerns about parts of this section, specifically subsection B, related to use after sunset and before sunrise that will be reviewed in more detail at the meeting.   

Section 7 – Application to other devices.  This section relates to application to other devices and allows for the provisions of this legislation to apply to any device that matches the definition of motorized foot scooters except for the size of the device’s wheels.  
Section 8 – Violation-penalty.  This section prescribes a penalty for violating the provisions in the proposed ordinance, classifying the violation as a traffic infraction not to exceed $125.  
Section 9 – Responsibility.  This section states that a parent of a child or the guardian of a ward shall not authorize or knowingly permit the child or ward to violate the provisions of this chapter.  
Legal Analysis
A comprehensive legal analysis of this legislation has been performed by the Prosecuting Attorney’s Office.  The following concerns and/or recommendations have been presented to staff: 

Authority and Purpose – Section 2 of the proposed ordinance as written now cites RCW 46.61.710 as the county’s authority.  It has been recommended that the language be expanded as follows: “The county is authorized to regulate motorized foot scooters and EPAMDs by Article XI, section 11 of the Washington State Constitution and RCW 46.61.710.”  
EPAMDs – According to the PAO, there is a lack of clarity with regard to the county’s authority to regulate EPAMDs.  This is due in part to the specific language outlined in state law that repeatedly references “municipality.”  Although counties come within the definition of “municipality”, this term is not defined in RCW and is often referred to as a city or a town.  Given the lack of a definition for this term, it could give the court some flexibility on whether the county is considered a municipality for the purposes of this statute.  
If the council decides to that the proposed ordinance should keep the language regulating EPAMDs, the PAO recommends that the language should be consistent with the limited authority granted by the statute.  
Park Rules – the proposed ordinance references “pathway, public paths, and parks” without defining these terms, which could cause confusion regarding which code provision governs the use of these vehicles on recreation trails.  As a means to clarify this, it has been suggested that some language be inserted into the proposed ordinance, preferably in Section 2, to state the following: “Use of the devices outlined in this chapter on recreational trails and park property shall be regulated under King County Code 7.12.”  
Comments from the King County Sheriff’s Office
Specific comments and/or suggestions from the King County Sheriff’s Office will be presented at the Committee meeting.  

Issues
In addition to some policy questions that will be raised by the King County Sheriff’s Office, following a discussion with King County Roads personnel, and the PAO, staff has made the following observations about the proposed ordinance for the Committee’s consideration:
· Age - The proposed ordinance as written lacks an age requirement to use the devices.  So far, the county is the only jurisdiction to consider such legislation without an age requirement.
· Helmets - The language in Section 4 could be loosely interpreted to require the use of a helmet for operators as outlined in Title 9 of the King County Code, relating to “King County Bicycle Helmet Regulations.”  However, both the Road Services Division and the King County Sheriff’s Office have suggested that a helmet requirement be specifically called out in the legislation.  

· Speed limit – The legislation restricts the use of EPAMDs and electric motorized scooters on roadways with speed limits in excess of 35 miles per hour but appears to allow for gas motorized foot scooters to be used on such roadways.  Without an age limit or helmet requirement, the Committee may want to consider whether this language is suitable from a safety perspective. 
· Other devices - The Committee may want to consider broadening the language that defines the devices that would cover similar devices as they are developed in the future or be prepared to amend this proposed ordinance in the future as appropriate.  An example of a recent device that appears not to be covered by the language in the proposed ordinance is referred to as a “pocket bike.”
· Organization - Parts of the ordinance appear complex and convoluted as the language switches back and forth between electric foot scooters and EPAMDs to gas motorized foot scooters.  The proposed ordinance might benefit from a re-organization of some of the sections to more clearly delineate the rules between gas and electric motorized foot scooters and their proposed restrictions.  The proposed ordinance might also benefit from the addition of some findings of fact that could serve to better explain the purpose and meaning of the legislation.  
ATTACHMEN TS:

1. Proposed Ordinance 2004-0369 
2.  Number of injuries related to motorized foot scooter use

3. Types of motorized foot scooters and EPAMDs

ATTENDING:

Dennis McMahon, Deputy Prosecuting Attorney, King County

Patty Shelledy, Legal Advisor, King County Sheriff’s Office
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