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COMMITTEE ACTION

	
[bookmark: _GoBack]Proposed Ordinance 2019-0215.2, extending the biomethane sales agreement with IGI Resources to July 31, 2022 and increasing the county’s share of sales revenue, passed out of committee on June 18, 2019 with a “Do Pass” recommendation. The Ordinance was amended in committee to correct technical references in the attached Transaction Confirmation.




SUBJECT

Revising terms of the agreement to sell wastewater-generated biomethane and associated environmental attributes to IGI Resources/BP of North America.

SUMMARY

Since the 2016 Council approval of Ordinance 18439—providing for sale of biomethane generated by the County’s South Wastewater Treatment Plant pursuant to the Federal Energy Independence and Security Act (“FEISA”)--the Council has approved two revisions to the Ordinance, authorizing storage of biofuels pending completion of the Environmental Protection Agency’s (“EPA”) registration process, and revising the transaction confirmation following the 2017 EPA approval of the county’s registration.  The most recent 2018 revision provided for a contract end date of 2020, with the potential for two one-year extensions.  The agreement also provided that the county would receive 70% of revenue from sale of Renewable Information Numbers credits.  The parties have now negotiated an agreement that would extend the completion date to 2022, and increase the proportion of sales revenue derived from sale of Renewable Information Number credits to King County to 79.9%.   Proposed Ordinance 2019-0215 authorizes the Executive to sign the revised agreement.

BACKGROUND

In 2016, the Council approved Ordinance 18439, authorizing the sale of biomethane generated through the processing of wastewater at King County’s South Wastewater Treatment Plant.  The legislation authorized the execution of a “transaction confirmation”—a contractual document defining participating parties, respective roles and obligations, and similar matters.  The transaction confirmation provides for sales of biomethane generated at South Plant to IGI Resources, an affiliate of BP Products North America.  The contractual relationship involves both the sale of the biomethane itself, and of related “environmental attributes”—units of value associated with the generation of biomethane, and developed pursuant to credit markets based on EPA’s implementation of the FEISA Renewable Fuels Program—or through the California Air Resources Board’s (“CARB”) Low Carbon Fuel Standard (“LCFS”) program.  The generation of biomethane by South Plant positions the County to receive and sell environmental attributes credits through these programs for the contribution to environmental purposes that are realized through the productive use of this renewable resource. The Federal Energy Independence and Security Act, approved by Congress in 2007, is intended to encourage the development of alternative fuels for use in the nation’s transportation fuel supply.  The California Air Resources Board’s Low Carbon Fuel Standard program seeks to offset the generation of greenhouse gases by encouraging the use of alternative fuels that reduce the emission of such gases.  Approval for program participation from the federal Environmental Protection Agency is required; EPA approved the County’s registration application in 2017. 

The Council has amended the legislation on two occasions since the original approval of Ordinance 18439—in 2017, to provide for the storage of biogas being generated pending EPA program approval; and in 2018, to revise the Transaction Confirmation in acknowledgement of EPA approval.  That 2018 legislation modified the delivery period provision, the effective date, the role of the Buyer’s Affiliate (BP Products North America), and allowance for revising biogas distribution locally in the event that the State of Washington enacts a program granting credits for alternative fuels. In revising the Delivery Period in 2018, the approved language provided for an end date of July 31, 2020, with the condition that the parties may agree to extend the end date for two additional one-year periods.  The 2020 end date was sought by the Executive, to allow for the possibility by the county of considering partnerships with other parties in the near term, should there be such partnerships available.  In that light, IGI Resources sought to have the percentage of the revenue stream to the county resulting from the sale of Renewable Information Numbers credits held at 70% of the revenue stream, rather than 75%, in light of the short term of the contract.  The adopted contract language reflected the 70% proportion of RIN revenue to the county, and the 2020 Delivery Period end date, with the opportunity to extend for two 1-year periods.

Further experience with the program, market conditions, and continued discussions with IGI Resources has led the parties to negotiate an extension of the contract delivery period end date to July 31, 2022—two years beyond the existing end date.  This date is seen as providing a longer period of a reliable revenue stream to IGI Resources.  In this context, the parties have also agreed upon an increased proportion of the revenue stream from RIN sales to the county—increased from 70% to 79.9%, in acknowledgement of the extended end date.  

The Transaction Confirmation also addresses the “LCFS Credit Premium Allocation”; this credit is generated when the buyer sells biomethane purchased from the county to a vehicle fuel producer in a California, Oregon or Washington, and the biomethane is converted to a vehicle fuel, generating the environmental credit as provided by the program.  The LCFS program is managed by the California Air Resources Board, and is intended to provide an environmental credit to vehicle fuel producers who utilize fuels derived from renewable sources.  The existing language allocates 35% of the buyer’s LCFS allocation to the county; the revised striking amendment would provide for a county allocation of 40% of the LCFS allocation, also based on the extended 2022 Delivery Period end date.  

Proposed Ordinance 2019-0215 includes a revised Transaction Confirmation that provides for a Delivery Period End Date of July 31, 2022.  The RIN Premium Allocation—revenue from the sale of Renewable Information Numbers—is established at 79.9% of the “RIN Price Basis”.   

In addition, several technical revisions are included.  In response to an earlier inadvertent lapse in the contract effective period, the 2018 Transaction Confirmation included language confirming that both parties intended the continued applicability of the contract requirements through the period of the lapse.  That language is no longer considered useful, and is deleted from the Transaction Confirmation.  Reference to the Buyer’s contact person is updated.  

ANALYSIS

The primary changes to the Transaction Confirmation are in response to further communications with the buyer, IGI Resources, regarding extension of the end date of the Delivery Period, and an appropriate proportion of the RIN sales revenue stream for the  County.  Those discussions have led the parties to agree on an extended end date—to July 31, 2022—as well as an increase in the County’s portion of the RIN revenue stream—to 79.9% of the RIN Price Basis after June 30, 2019.  The fiscal note indicates a revenue increase from this measure of $1,225,987, reflecting the county’s increased proportion of the RIN revenue stream. 

Specific changes to the Transaction Confirmation include:

· Strikes language inserted in 2018 intended to affirm the continuity of the terms of the agreement in light of its inadvertent lapse in 2017; that language is no longer considered needed;
· Revises the RIN Premium Allocation to be 70% of the RIN Price Basis through June 2019, and 79.9% of the RIN Price Basis from July 1, 2019 through June 30, 2022;
· Increases the percentage of the LCFS Credit Premium Allocation to 40% of the LCFS Credit Value, from 35%, and makes payment of the LCFS Credit Premium Allocation applicable to sales of biogas to any state with an LCFS program or similar program;
· Revises the biogas delivery period end date to be July 31, 2022;
· Increases the contracted delivery quantity of biogas per day, from 0-1000 MMBtu/day to 0-1300 MMBtu/day.
AMENDMENT

Legal Counsel, together with the Prosecuting Attorney’s Office, has reviewed this measure and recommended changes contained in Amendment 1, revising the Transaction Confirmation; these changes have been reviewed and approved by representation from IGI Resources.  Key elements of the revised Transaction Confirmation are as follows:

· Refers to the “Biogas Transaction Confirmation” rather than the “Amended and Restated Transaction Confirmation
· Corrects a reference to the seller’s share of RINs 
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