[bookmark: _GoBack][image: KClogo_v_b_m2]

Metropolitan King County Council
Budget and Fiscal Management Committee

STAFF REPORT

	Agenda Item:
	4
	Name:
	Lise Kaye and
Rachelle Celebrezze

	Proposed No.:
	2015‑0016
	Date:
	February 18, 2015



SUBJECT

An ORDINANCE providing for the submission to the qualified electors of King County at a special election to be held in King County on April 28, 2015, of a proposition authorizing a property tax levy in excess of the levy limitation contained in chapter 84.55 RCW for a consecutive nine-year period at a rate of not more than $0.07 per one thousand dollars of assessed valuation for the capital, transition, and financing costs for the Puget Sound emergency radio network project.

This staff report provides additional analysis to that provided in the January 21, 2015 staff report, including responses to Committee member questions from the January 21, 2015 Budget and Fiscal Management Committee meeting.  

SUMMARY

Proposed Ordinance 2015-0016 would approve placing before King County voters an April 2015 ballot measure authorizing a nine-year property tax levy in excess of state levy limitations.  The property tax would be levied at a rate of not more than $0.07 per $1,000 of assessed valuation to fund replacement of the King County emergency radio communications system. If approved by the voters, the levy is projected to generate $273 million in revenues for the capital, financing, and other costs associated with the replacement project, which is commonly referred to as the Puget Sound Emergency Radio Network (PSERN) project.  

The Executive estimates that replacement of the current system will cost approximately $246 million, not including the cost of financing.  This cost estimate includes a 20 percent contingency, election costs and transition costs to the new radio network, including payments for rate stabilization allocation and a fire service protection allocation. The rate stabilization allocation would mitigate increased operating costs for users of the new system, and the fire service protection allocation would set aside funds to offset the impact of potential levy proration on fire districts as a result of the levy. 

The Executive has also transmitted to Council Ordinances that would authorize the Executive to sign the following two Interlocal Agreements and One Memorandum of Agreement related to the proposed ballot measure Ordinance, none of which has been fully executed:

· Proposed Ordinance 2015-0045:  Memorandum of Agreement Regarding Future Operation of The Puget Sound Emergency Radio Network
· Proposed Ordinance 2015-0046: An Interlocal Agreement Regarding Fire District Prorationing
· Proposed Ordinance 2015-0047:  Puget Sound Emergency Radio Network Implementation Period Interlocal Cooperation Agreement

The various agreements attached to each ordinance are the versions sent to each relevant jurisdiction; however, it is not clear whether some or all of these will be fully executed prior to requested Council action on the ballot measure.  

The Puget Sound Emergency Radio Network Implementation Period Interlocal Cooperation Agreement ("Implementation ILA") would define the terms under which the system would be operated from the time funding is secured until system completion and acceptance; the Interlocal Agreement Regarding Fire District Prorationing ("Fire District ILA") would define how the County would compensate Fire Districts for lost revenue from levy  prorationing; and, the Memorandum of Agreement Regarding Future Operation of The Puget Sound Emergency Radio Network ("Operations MOA") would establish a preliminary commitment to ownership, governance and operation of the system after the system has been completed and accepted, pending execution of new Interlocal Agreement ("Operations ILA").

At its January 14, 2015 meeting, the Regional Policy Committee unanimously passed a motion requesting "referral of the proposed Emergency Radio Replacement Levy to the Regional Policy Committee so that the Committee may have a meaningful review and discussion of the proposed levy and campaign."  

To place a Levy on an April 2015 ballot, Council must adopt an ordinance by February 9, 2015 or March 9, 2015 as an emergency.

BACKGROUND

Current System

Currently, first responders and other government agencies use a nearly 20-year old countywide emergency radio communications system to dispatch responders to incidents and allow responders to communicate with each other at those incidents.  The system is owned in equal shares by King County, the City of Seattle, Valley Communications Center (ValleyCom), and the East Side Public Safety Communications Agency (ESPCA).  Countywide, the system consists of 26 transmitter sites and multiple interconnecting microwave and fiber systems, and it supports over 100 agencies and approximately 16,000 radio users, each with a portable radio handset and/or installed mobile radio in a vehicle.  Attachment 1 lists the current system users.

The current emergency radio system was funded by a countywide three-year property tax lid lift approved by voters in 1992.[footnoteRef:1]  Construction was substantially completed in 1997.  Except for existing sites, the collected taxes paid for the entire system, including infrastructure and radios. [1:  King County Ordinance 10464 authorized a 3-year countywide property tax levy measure in 1992 to support the development of a regional emergency radio communication system for not more than $0.16 per $1,000 of assessed valuation to provide a total of not more than $57,016,764.] 

Replacement Timing
The system faces increasing component failures as it ages, and the vendor of the current system, Motorola, plans to discontinue the sale and repair of all components of the system after 2018. The County’s Radio Communications Services Section reports that replacement components discontinued by Motorola are still available on the secondary market; however, reliance upon the secondary market equipment is risky because the needed version of a critical component may not be available and because the condition and service history of the components is unknown. 

Executive staff estimate that risk for the “failure or degradation” of the current system will become unacceptable in the 2020 timeframe.  Implementation of the current radio system took five years from funding approval until the system was fully operational.  Executive staff estimates that construction of the replacement project will require a similar length of time to complete.  According to Executive staff, if voters approve a PSERN levy in April 2015, the PSERN project should be completed before the current system’s risk of failure exceeds acceptable levels.
Planning Process for Replacement System
King County and other system users have been planning for replacement of the current emergency radio system since 2007.  In 2008, a three-county Radio Executive Policy Committee began meeting to consider a tri-county solution for the emergency radio system. Members included King, Pierce, and Snohomish Counties; Cities of Puyallup, Seattle and Tacoma; Port of Seattle; ESPCA; ValleyCom; King County Sound Cities Association; Snoqualmie Tribe; and Washington State Patrol.
Technology Options
The Radio Executive Policy Committee received a report from the Project Steering Committee (PSC) on February 22, 2012 that evaluated four options for upgrading or replacing the regional emergency radio system: [footnoteRef:2] [2:  Technical Report and Recommendations for Mission-Critical Voice Communication Systems in King, Pierce and Snohomish Counties, February 22, 2012, prepared for the Radio Executive Policy Committee by the Project Steering Committee.] 

1. Maintain system for foreseeable future;
2. Upgrade current Motorola system;
3. Build a new system; or 
4. Build or lease a cell phone technology system.
After the tri-county approach proved infeasible due to differing replacement schedules, King County elected to move ahead on its own to upgrade the existing Land Mobile Radio system in 2012 (option 2 above). The Report provided the following rationale for selecting a Land Mobile Radio system rather than a regional Long Term Evolution (LTE) cellular system:
"LTE does not currently support mission-critical voice and there is no certainty about when it will.  Even when it does, the PSC [Project Steering Committee] would not recommend using the first generation of a new technology for public safety. The region should wait until other field deployments prove that LTE meets public safety requirements for mission-critical voice before it is deployed here as a replacement for LMR systems."2
The report also noted that
"Because technology changes quickly, the PSC should review the status of LTE again, and confirm whether or not it supports public safety mission-critical voice requirements, prior to spending money to upgrade or replace existing LMR systems."
Executive staff reports that the PSC has continued to review emerging technologies throughout the project development process.
Table 1 below summarizes key milestones in King County’s emergency radio replacement planning process.
Table 1: King County Replacement Process Key Milestones
	Action
	Date

	King County Emergency Radio Communications System Completed
	1997

	CIP project to plan for system replacement established
	2007

	3-County Radio Executive Policy Committee (REPC) Meets
	2008 – 2012

	REPC Report Analyzing Technical Options
	March 2012

	King County Decision to Pursue Single-County System
	July 2012

	Council 2014 Budget Proviso re: Costs, Financing Options, and Governance
	December 2014

	Executive Proviso Response (originally due January 2014)
	July 2014

	Auditor's Evaluation of the Executive's Proviso Report
	September 2014

	Contract Executed 
	December 2014

	Executive Transmits Ordinance for April 2015 Ballot Measure
	December 2014

	ILA – Implementation
	January 2015

	ILA – Fire District Protection
	January 2015

	MOA – Governance
	January 2015

	ILA - Governance
	Pending



County Council Proviso and King County Auditor's Management Letter

As noted in Table 1, as part of the emergency radio replacement planning process, the Council included a proviso in the 2014 budget requiring the Executive to transmit a report on the PSERN project; the Council also included an audit of the PSERN project in the 2014 work program of the King County Auditor’s Office. The proviso requested additional information on the following topics: 

· Estimated total system costs and projected cash flow needs;
· Analysis of all possible financing mechanisms;
· Evaluation of cost sharing options with King County Regional Communications Board;
· Evaluation of cost sharing with all user agencies an evaluation of potential impact of levy suppression for the junior taxing districts; and
· Description of potential governance options for the new system.

In the proviso response, the Executive recommended financing the PSERN project through a property tax levy lid lift and governing the PSERN project after final completion by establishing a single nonprofit entity to operate and maintain the new PSERN system.[footnoteRef:3]   [3:  The proviso response was originally due to the Council on January, 30, 2014. Because of delays with vendors’ responses to the network Request for Proposals (“RFPs”), the Executive requested that the Council extend the transmission date to July 31, 2014.   The Council extended the required transmission date for the proviso response to July 31, 2014 as part of the first supplemental budget request of 2014 (Ordinance 17781).  The Executive transmitted the proviso response on July 30, 2014 (Motion 14237), which can be found at this link: http://mkcclegisearch.kingcounty.gov/View.ashx?M=F&ID=3210708&GUID=21C56009-E82B-4994-87AC-551D01F1527A ] 


On September 9, 2014, the King County Auditor’s Office released a management letter entitled “Management Letter on the County Executive’s Report Regarding Acquisition and Governance of the Puget Sound Emergency Radio Network”, which evaluated the Executive’s proviso report and made other observations about the project to date.[footnoteRef:4]  The County Auditor's staff provided a briefing in September to the Budget and Fiscal Management Committee on the Management Letter and the Executive's Response[footnoteRef:5]. [4:  http://www.kingcounty.gov/~/media/operations/auditor/documents/2014Documents/RadioMgmtLtrFINAL.ashx?la=en ]  [5:  http://mkcclegisearch.kingcounty.gov/View.ashx?M=F&ID=3250697&GUID=613CCE59-8557-40A3-A0DF-265B6F35F7A9 ] 


ANALYSIS

Proposed Ballot Measure, Timing, and Validation

Proposed Ordinance 2015-0016 would approve placing an April 2015 ballot measure before King County voters authorizing a regular property tax levy in excess of the state levy limitation contained in RCW chapter 84.55.  This type of tax levy increase is commonly known as a “levy lid lift”.  The measure requires simple majority approval, with no voter turnout requirements.[footnoteRef:6] Attachment 2 is a diagram showing the larger potential ballot measures into 2018 developed by Executive staff for the Regional Policy Committee in December 2014, as well as a more comprehensive spreadsheet showing current and anticipated measures through 2018.  [6:  Pursuant to RCW 84.55.050(1)] 


If approved by the voters, the proposed nine-year levy lid lift would provide revenues for the capital, transition, and other costs associated with the PSERN project (replacing and upgrading the County’s aging public safety emergency radio network).[footnoteRef:7]  The levy lid lift would be levied at a rate of not more than $0.07 per $1,000 of assessed value, for total estimated revenues of approximately $273 million.   [7:  Per RCW 85.55.050, a limited purpose levy lid lift cannot be levied for more than nine consecutive years if the limited purpose of the levy includes making payments on bonds.  The PSERN levy, as proposed, would use proceeds to make payments on bonds.] 


In the event that full collections are not needed to cover project expenditures in the later years of the levy, the collections may be reduced or eliminated as necessary.  If contingency funds go unused, they may be repurposed to repay bond debt or other project expenditures.

At its January 14, 2015 meeting, the Regional Policy Committee unanimously passed a motion requesting:

"referral of the proposed Emergency Radio Replacement Levy to the Regional Policy Committee so that the Committee may have a meaningful review and discussion of the proposed levy and campaign. The Regional Policy Committee, with elected official representatives from King County, Seattle and suburban cities, must weigh in on this extremely important countywide levy and program.  We are interested in a successful passage by the voters of funds to replace our current emergency radio system." 

The next meeting of the Regional Policy Committee is scheduled for February 11, 2015.

It may be challenging to meet the Executive's requested timeline of an April ballot measure.  Under its regular rules, the Council would need to act by February 9.  Under emergency rules, the Council can act by March 9. This issue is further discussed later in the staff report.

Projected Expenditures 

Under the proposed ballot measure, PSERN levy revenues would be used as follows:
 
· $233.5 million for PSERN project costs (including contingencies); 
· $12.4 million for reserves (including transition costs, costs to stabilize rate increases for project users; and reserves to offset potential prorationing of fire districts); and 
· $26.6 million for interest on debt service payments and other related financing costs. 

Levy revenues would not be used for maintenance and operations; these expenses for the PSERN system would be paid through new User Agreements that would be negotiated as the system approaches completion and acceptance. Table 2 provides a breakdown of the estimated expenditures of PSERN levy proceeds:


Table 2: Estimated Expenditure of PSERN Levy Proceeds
	Element
	Estimated Expenditures

	PSERN Project Costs
	$194,640,893[footnoteRef:8] [8:  This total reflects an increase of approximately $75,000 in total PSERN project costs due to an error relating to the cost of the vendor contract that was caught and corrected after transmittal.  Executive staff has stated that the estimate included in Tables 2 and 3 are accurate.] 


	20% Contingency
	$38,913,102 

	Transition Costs
	$750,000

	User Rate Stabilization Support Reserve 
	$2,619,406 

	Fire Services Protection Reserve
	$9,000,000

	Costs of Financing 
	$26,602,030

	Total Estimated Expenditures
	$272,525,431



Total PSERN Project Cost Estimates:  

The PSERN finance plan transmitted by the Executive with Proposed Ordinance 2015-0016 estimates total PSERN project costs at $233.5 million—$194.6 million for PSERN project costs and $38.9 million for contingency costs.[footnoteRef:9]  Table 3 provides a breakdown of the projected PSERN project costs. [9:  Total PSERN project cost estimates do not include a one percent for the arts set aside.  KCC 4.40.015 requires one percent for the arts to be included in the cost of a construction project only if the project is publicly accessible and visible.   Executive staff has confirmed that no aspect of the PSERN project will be publicly accessible.  As a result, one percent for the arts is not required.] 


Table 3: Detail of Total PSERN Project Costs
	Expense Category
	Estimated Cost

	Infrastructure and Installation
	$58,013,546

	End User Radios
	$48,935,602

	Radio Site Development
	$29,920,438

	Sales Tax at 9.5%
	$14,247,738

	IT Staff -- Salaries, Wages, Benefits
	$11,197,774

	Reimbursable Costs 
	$7,975,568

	System Testing & Acceptance Support
	$5,282,000

	Subscriber Radio Extended Warranty 
	$2,088,009

	Special Election Costs[footnoteRef:10] [10:  If the proposition fails, this cost will become an obligation of the County General Fund. 
] 

	$1,800,000

	Other Costs
	$15,180,218

	Subtotal
	 $194,640,893 

	Contingency
	$38,913,102

	Total PSERN Project Costs
	 $ 233,553,995 



As Table 3 shows, the three largest expense categories—infrastructure and installation costs, end user radio costs, and radio site development costs—account for $136.9 million, approximately 70.3 percent of the total projected PSERN project costs (excluding contingencies).  Infrastructure and installation costs, estimated at $58 million, are projected to constitute the largest single component of the PSERN project costs.  All of the infrastructure and installation activities for the PSERN project will be carried out by Motorola, in accordance with the vendor contract.  Further details on the vendor contract are discussed later in this staff report.  

Contingency

The PSERN financial plan and Executive staff's Cost Benefit Analysis for PSERN includes $38.9 million for contingencies, a 20 percent contingency rate.  According to Executive staff, the 20 percent contingency was calculated as a percentage of all anticipated project costs, not solely the construction aspects of the PSERN project.  

In establishing the contingency rate, Executive staff researched contingency levels for 61 other radio system projects around the country and consulted with construction experts inside and outside of King County government.  According to Executive staff, the 61 other radio system projects’ contingency rates varied between zero and 30 percent, and the construction experts indicated that a 20 percent contingency rate is common for a project as complex as the PSERN project.  

Executive staff reports that radio site development carries the greatest risk of unanticipated costs because conditions at existing radio facility sites are largely unknown.  The Executive's Risk Management Plan also notes that site leases, easements, permits, accessibility limitations and technical viability factors contribute to the risk associated with this task.  Staff analysis is ongoing with respect to the contingency rate and whether the project contingency is sufficient to address the relatively high risk of unanticipated costs and/or options for reducing the risk associated with radio site development.

Transition Costs

The fiscal note to the proposed ordinance identifies approximately $12.4 million in reserves which include contingencies for transition costs to the new radio network, rate stabilization to mitigate the operating costs of the new system, and funds to offset the impact of potential levy suppression on fire districts as a result of the PSERN Levy.  The costs are distributed as follows:

· transition costs of $750,000; 
· a user rate stabilization allocation of $2,619,406; and 
· a fire service protection allocation of $9 million.  

Transition Costs

Under the proposed ordinance, eligible "transition costs" other than the rate stabilization allocation and fire service protection allocation are defined as follows:

· The costs associated with establishing a government nonprofit organization that would own and operate the new network (in accordance with the Executive's Proposed Operations Memorandum of Agreement); 
· Payments for equipment warranties, updates and upgrades included in the vendor contract; 
· Election costs; and 
· Other costs associated with operating the network during the transitional period.

Executive staff report that the transition funds would be used primarily to pay for office space and staffing costs to support the government nonprofit for the period beginning on the date of initial project completion (anticipated to occur in 2019) and ending on Full System Acceptance of the PSERN project.  After Full System Acceptance, those costs would be supported by user fees.

User Rate Stabilization Allocation

The proposed ordinance would set aside $2,619,406 for a user rate stabilization allocation, to provide current users with funding to help mitigate the impact of projected user rate increases under the new PSERN system for the first three years of payment of these fees.  Under the user rate stabilization allocation funding model, user rate increases would be subsidized at 100 percent in the first year of operation of the new system, 66 percent in the second year, and 33 percent in the third year.  
According to additional documentation provided by Executive staff, the Executive projects that user rates for approximately 80 percent of current system users will either remain the same or decrease.  

Distribution of the user rate stabilization allocation will be finalized as the new system approaches completion.  Under the Executive's proposed Implementation ILA (described more fully later in the staff report) the Joint Board will adopt a System Transition Stabilization Fund plan by March 31 of the year prior to the expected date for Full System Acceptance.[footnoteRef:11]  Executive staff reports that the adopted plan will reflect the exact subsidy for each eligible agency as well as a complete description of the formulas used to determine the individual subsidies.  The Plan is intended to serve as the basis for User Agreements and rate discussions.   [11:  Executive's Proposed Implementation ILA, Section 8.8 System Transition Stabilization Fund] 


Fire Services Protection Allocation

The proposed ordinance would allow for PSERN levy proceeds to fund a $9 million fire services protection allocation.  If triggering conditions are met as specified in the Executive's proposed Fire District ILA (described more fully later in the staff report), the fire services protection allocation would provide up to a maximum of $1 million annually of PSERN levy proceeds to fire districts to prevent reductions in fire district staff or services that would result from prorationing mandated by state law.  

Using the August 2014 Office of Economic and Financial Analysis forecast, which projects continued growth in the County’s assessed valuation, Executive staff put the likelihood as very low that any Fire District will be prorationed in 2016 as a result of the PSERN levy.   However, if the assessed valuation in King County were to drop significantly (as in the case of a major recession), Fire Districts’ levies could be prorationed during the term of the levy.



Mid-Term Radio Replacements

The vendor estimates that the new radios will have a 10 year useful life. Neither the Implementation ILA nor the Operations MOA for owners (or a new owner) require user agencies to build replacement costs into the new user fee structures.  

Section 9.12 of the existing Interlocal Agreement for the current radio system contains a provision whereby the four co-owners agreed to save enough money to replace “subregionally owned system equipment purchased with Levy Proceeds and successor equipment with the exception of Communication Center equipment.”[footnoteRef:12]  However, the Executive's Proviso Report states that existing reserves total "less than 10 percent of the costs of procuring and building a new system." [12:  Approved by Ordinance 10956 on July 2, 1993] 


Executive staff estimate that a provision to fully fund radio replacement costs as part of the PSERN system could increase User Fees more than three times over current levels.  Executive staff notes that actual replacement requirements vary depending upon usage. This issue is further discussed later in the staff report.

Geographic Coverage

Prior to contract negotiations, the PSERN project was to increase geographic coverage in the County from 94% to 97%.  The final contact provides 97% coverage in the 39 cities and in the entire County at elevations below 1,250 feet above sea level (plus the Issaquah Alps).   However, coverage in the areas along State Route 2, State Route 405 and Interstate 90 will be at 95%, not 97%.  Executive staff reports that it is difficult to predict which areas will not be covered as a result of scaling back along the highways. According to Executive staff, the vendor's coverage prediction maps do not show any substantial areas of the defined coverage areas as being uncovered (see Attachment 3 for the project's Coverage Bounded Area Map).  System testing is intended to ensure that coverage requirements of the contact have been fulfilled.  According to Executive staff, the vendor is responsible for mitigating any gaps that do not meet the coverage requirements in the contract.

Vendor Contract and Project Management

If voters approve the levy, the project will be managed out of King County's Department of Information Technology at least up through Full System Acceptance.  The management team will include a project director and IT and construction managers, a communications manager, a government relations official, technical support technicians and inspectors.  KCIT's Business & Finance Section and the Office of Performance, Strategy and Budget will provide financial support.  

The Executive's Proposed Implementation ILA calls for the Parties to create a nonprofit corporation no later than one year prior to the expected date for Full System Acceptance to own, operate, maintain, manage and upgrade/ replace the PSERN System after Full System Acceptance.  However, the ILA provides for the County to continue to operate and maintain the system if transfer of the PSERN System is not completed as provided for in the Agreement.  The Implementation ILA is more fully described later in the staff report. 

On December 17, 2014, the Executive signed a 20-year contract with Motorola for the Design, Development, Implementation, Testing and Ongoing Support, Maintenance and Upgrade of the Puget Sound Emergency Radio Network. Funding for the contract is subject to voter approval of a future ballot measure and enactment of a capital appropriation.    In addition to the primary contract with Motorola, the Executive has hired a consultant to develop the site design and intends to retain a firm to provide construction management oversight.  Attachment 4 summarizes key provisions of the vendor contract. This project involves multiple contracts that call for specific performance in many areas over an extended period of time.  This issue is further discussed later in the staff report.

Risk Management

The PSERN project staff developed a risk management plan that identifies risks to the project and includes strategies to eliminate or minimize the impacts of risks. 

a) The areas with the combined highest risk in terms of likelihood and consequence include site development delays, lack of agreement between system owners, impact on other current radio system projects that conflict with PSERN, ballot measure support and/or voter approval. Contract provisions for a Technical Interface Committee may address issues of impact on other current radio system projects.  The Executive's proposed Implementation and Fire District ILAs and Operations MOA may advance agreement between system owners.

b) The risks with the greatest consequences (but lower risk than those listed in "a" above) are Interlocal Agreements not completed or agreed to on schedule, undefined partner roles, incorrect subscriber configurations and poorly defined testing criteria.  Contract provisions for a Technical Interface Committee and Site Coordination Committee may address issues of subscriber configurations and partner roles.  Executive staff is actively supporting execution of the Executive's proposed Implementation and Fire District ILAs.

The risk with the highest likelihood (but lower consequence than those listed in "a" above) is that end users do not attend training. Training requirements could be written into the PSERN User Agreements and/or the Executive's proposed Interlocal Agreements.

Interagency Agreements

Proposed Ordinance 2015-0016, as transmitted by the Executive, would implement the financing and governance options for the regional emergency radio network as recommended by the Executive in the Executive’s proviso response. The Executive has also transmitted to Council two Interlocal Agreements and one Memorandum of Agreement that would support implementation of the radio replacement project. The proposed Ordinance references these agreements. Preliminary analysis of the documents is summarized below; staff analysis of several issues is ongoing as noted below.

Puget Sound Emergency Radio Network Implementation Period Interlocal Cooperation Agreement (Attachment 5)

The proposed Implementation ILA covers the period from passage of the funding measure to "Full System Acceptance" of the new radio system.  Execution of the Implementation ILA would create a new Joint Board to oversee the implementation, operation and maintenance of the PSEARN System, with membership as follows:

· Four Voting Members
· City of Seattle
· One representative for the Cities of Bellevue, Issaquah, Kirkland, Mercer Island and Redmond collectively
· One representative for the Cities of Auburn, Federal Way, Kent, Renton and Tukwila collectively
· King County
· Deputy County Executive or his/her designee as a non-voting chair
· Voting members may choose to appoint two additional non-voting participants:
· A chief of a police agency from within King County, and
· A chief of a fire agency from within King County

Table 4 below describes the proposed Board structure in more detail. 

The County would own and serve as the contracting agency for the PSERN System and be responsible for all project management activities, including developing and implementing a transition plan for Joint Board approval, and acceptance of the final system.  The Agreement also would establish terms associated with System frequencies and for ongoing operations during the transition from the existing radio system to the PSERN System.

The proposed Implementation ILA would give the new Joint Board authority to amend the Implementation ILA and any exhibits without legislative approval by the parties.  Joint Board actions would require a unanimous vote, and disputes would be managed through an impasse resolution procedure.  

The Implementation ILA also calls for the parties to create a nonprofit corporation not later than one year prior to the expected date for Full System Acceptance to own and manage the PSERN system. If that does not come to pass, the County would continue to operate and maintain the system after Full System Acceptance. The County Auditor's Management Letter noted that "although the nonprofit option is called the most efficient and effective, there is no comparative data to show if and by how much the costs and benefits differ between the options."  The Executive's response to the Management letter notes that this option would “produce a clear decision making structure and the most straightforward legal relationship between the system owner/operator and the vendor providing updates, upgrades, and repairs through the life of the system.”

As of January 12, 2015, the Implementation ILA has been approved by the city councils of Auburn, Issaquah, Kent, Kirkland, Redmond, and Renton. The Cities of Bellevue, Federal Way, Mercer Island, Seattle and Tukwila have scheduled possible action in January. 

Staff analysis is ongoing with respect to formation of a Joint Board and/or nonprofit corporation, the Board's authority to amend the ILA and any exhibits without legislative approval by the parties, and how the proposed terms and conditions in the proposed Implementation ILA differ from the existing Interlocal Agreement for the current system.

Table 4 summarizes key terms and conditions in the proposed Implementation ILA.

Table 4.  Implementation ILA Key Terms and Conditions
	Term/Condition
	Description

	Duration/Termination
	· The Agreement expires upon the issuance of Full System Acceptance and the County's written notice to the other Parties that all Project activities have been completed. 
· If voters do not approve funding prior to January 1, 2018, the Agreement will terminate on that date unless extended by agreement of the Parties, and all leases and agreements for PSERN System sites will also terminate on that date unless otherwise agreed to by the parties to the lease or agreement. 
· The Joint Board must unanimously approve a Party's request to withdraw, subject to conditions as identified in the Agreement.

	Joint Board Role and Membership
	· The Agreement creates a Joint Board to oversee the implementation, operation and maintenance of the PSERN System.  
· Membership consists of the 4 voting representatives below, each with one alternate, and the Deputy County Executive or his/her designee as a non-voting chair, and may include a chief of a police agency and a chief of a fire agency from within King County appointed by the voting members as non-voting participants.  
· City of Seattle
· One representative for the Cities of Bellevue, Issaquah, Kirkland, Mercer Island and Redmond collectively
· One representative for the Cities of Auburn, Federal Way, Kent, Renton and Tukwila collectively
· King County

	Joint Board Quorum and Meeting Procedures
	· Quorum is all four voting members
· Actions require a unanimous vote

	PSERN Operator
	· Parties to create a nonprofit corporation not later than one year prior to the expected date for Full System Acceptance to own, operate, maintain, manage and upgrade/replace the PSERN System during the Operations Period.  
· Provides for County to continue to operate and maintain the system after Full System Acceptance if transfer of the PSERN System is not completed as provided for in the Agreement.

	Joint Board Authorized Actions
	The board is authorized to take the following actions:
· amend the ILA without legislative approval by the parties
· establish committees and advisory groups
· adopt and amend policies, business rules, procedures, standards and guidelines
· approve the project budget subject to County Council appropriation 
· approve contracts related to the Implementation Period
· approve leases for which the rent exceeds that authorized in the Project Budget
· approve changes to PSERN System-related contracts if the amount exceeds the authority granted the Project Director
· approve the PSERN System design and changes affecting System performance
· approve County issuance of Notice of Apparent Completion for specific milestones
· approve a plan for transitioning from the King County Emergency Radio Communications System to the PSERN System
· Approve agreements between the County, User Agencies and Dispatch Centers for access to and use of the PSERN System
· Approve a party's request to withdraw from this Agreement

	Impasse Resolution Procedure
	· The Chair or his/her designee designates a mediator paid for equally by each Party. 
· If impasse is not resolved within 10 days of the mediator's recommendation, an Elected Executives Committee meets with the Joint Board to attempt to resolve the impasse.  The Elected Executives Committee consists of
· King County Executive
· Mayor of Seattle
· One elected official designated by the EPSCA Cities
· One elected official designated by the ValleyCom Cities

	Dispatch Center Equipment Implementation and Agreement
	· The project budget funds a like-for-like exchange of existing emergency radio system related equipment to enable all Dispatch Centers in King County to access and use the PSERN system.  
· Each Dispatch Center shall enter into a Dispatch Center Agreement with the County or the PSERN Operator.

	User Agency Agreement
	Required before a User Agency can register or use a radio or other device on PSERN.

	Reimbursements 
	Includes terms for reimbursement of 
· elective contract changes
· planning phase costs from August 1, 2012 through the start of the Implementation Period
· the PSERN Operator's start-up costs 
· a System Transition Stabilization Fund to phase in the impact of increased console and radio rates on PSERN System User Agencies and Dispatch Centers


 
Interlocal Agreement Concerning Fire District Prorationing Resulting from the PSERN Levy (Attachment 6)

The Executive has proposed a Fire District ILA to protect Fire Districts from the need to reduce staff or services as a result of the PSERN Levy.  In accordance with RCW 84.55.050, this funding shall only be used to supplement, not supplant, existing funding. As of January 13, 2015, the Fire District ILA has not been approved by any Fire District. 

Table 5 summarizes key terms and conditions in the proposed Fire District ILA.

Table 5.  Fire District ILA Key Terms and Conditions
	Term/Condition
	Description

	Duration/Termination
	· Effective upon authorized signature of the County and the signatory Fire District. 
· Fire District must execute the Agreement by February 1
· Terminates December 31, 2024 if PSERN is a nine-year levy

	Triggering Conditions
	· A Fire District's levy is subject to prorationing in the same year that the County levies a PSERN property tax
· The Fire District has indicated in its levy resolution that it intends to protect $0.25 per $1,000 of assessed value of the tax levy from prorationing

	
Amount Due
	· Total payments to all fire districts would be capped at $1 million annually.
· If no fire district is prorationed in a given year, the $1 million held in reserve for that year may not be not used in a future year.
· Payments to a fire district that experiences prorationing would be commensurate with the amount that the fire district is prorationed in that year, subject to the $1 million cap.

	Fire District Obligations
	· Fire Districts are required to use any payments received under  the ILA to prevent reductions in Fire District staff or services that would otherwise result from prorationing.  



Memorandum of Agreement Regarding Future Operation of The Puget Sound Emergency Radio Network (Attachment 7)

The Executive's proposed Operations MOA identifies terms and conditions material to a potential future Operations ILA that will create a nonprofit corporation to own, operate, maintain, manage, upgrade and replace the PSERN System.  Parties to the Operations MOA would commit to working to finalize a Draft Operations ILA to enable the PSERN Operator to be fully functioning no later than Full System Acceptance. The Operations MOA makes the following binding provisions, which reference Sections 4.1 through 4.3 of a Draft Operations ILA included as an Exhibit to the MOA:

A.  The PSERN Operator shall be governed by a board of directors
B.  Governance and voting structure are established as follows:




	Four Voting Members
	Two nonvoting Members

	· City of Seattle
	· One appointed by the King County Police Chiefs Association, and 

	· One representative for the Cities of Bellevue, Issaquah, Kirkland, Mercer Island and Redmond collectively
	· One selected jointly by the King County Fire Commissioners Association and the King County Fire Chiefs Association

	· One representative for the Cities of Auburn, Federal Way, Kent, Renton and Tukwila collectively
	

	· King County
	



C. Identifies a cost allocation model from the Implementation ILA as the basis of User Fees

Staff analysis is ongoing as to whether the binding provisions of the MOA mandate creation of a nonprofit corporation.

Other than the binding provisions with respect to the Joint Board from Sections 4.1 through 4.3, the Operations ILA is attached to the MOA "for illustrative purposes only" and covers the following topics in addition to those listed above:

· Duration and purpose of agreement
· Board of Directors actions
· Creation of an Operating Board
· Executive Directors' duties, qualifications and status
· Withdrawal and removal of a Party
· Dissolution and Termination
· Public Records

Differences between the Implementation ILA and the Operations ILA include 

· No non-voting chair in Operations ILA
· Different appointment authorities for the non-voting members
· Provision to defer a vote for one meeting in Operations ILA
· Provision for action by three votes under certain conditions in Operations ILA
· Absence of an Impasse Resolution Procedure in Operations ILA
· Differing Board authorized actions, including provision in the Operations ILA to amend the Operations ILA by an affirmative majority vote of the Board of Directors and unanimity of the Parties

As with the Implementation ILA, staff analysis is ongoing with respect to formation of a Joint Board and/or nonprofit corporation, the Board's authority to amend the Operations ILA and any exhibits without legislative approval by the parties, and how the proposed terms and conditions in the proposed Operations ILA differ from the existing Interlocal Agreement for the current system.

Table 6 summarizes key terms and conditions in the pending document.
Table 6.  Future PSERN Operation MOA Key Terms and Conditions
	Term/Condition
	Description

	Duration/Termination
	· Effective on the date last signed by a Party
· Remains in effect until the earlier of (i) termination of the Implementation Period ILA or (ii) the MOA is superseded by the Interlocal Agreement referenced in the MOA

	Joint Board Membership
	· Membership consists of the 4 voting representatives from the jurisdictions listed below, who shall be the Chief Executive Officer or his/her designee, 
· City of Seattle
· One representative for the Cities of Bellevue, Issaquah, Kirkland, Mercer Island and Redmond 
· One representative for the Cities of Auburn, Federal Way, Kent, Renton and Tukwila 
· King County
· Two nonvoting members: one appointed by the King County Police Chiefs Association, and one selected jointly by the King County Fire Commissioners Association and the King County Fire Chiefs Association:

	Joint Board Quorum and Meeting Procedures
	· Quorum is all four voting members
· Actions require a unanimous vote
· Provision to defer a vote for one meeting
· Provision for action by three votes under certain conditions



ISSUES

Staff identified the following issues in the January 21 staff report:

Short timeline for Council deliberation.  It may be challenging to meet the Executive's requested timeline of an April ballot measure.  Under its regular rules, the Council would need to act by February 9.  Under emergency rules, the Council can act by March 9. 

Pending Interlocal Agreements and Memorandum of Agreement.  Neither of the Executive's proposed ILAs nor the Operations MOA related to the proposed Ordinance has been fully executed.  It is not clear whether some or all of these will be fully executed prior to requested Council action on the ballot measure.  

Interlocal Agreements – Joint Board Amendment Authority.  The proposed Implementation ILA would give the proposed new Joint Board authority to amend the Interlocal Agreement and any exhibits without legislative approval by the parties. Staff analysis of this provision is ongoing with respect to County policy and State law.

Formation of Nonprofit PSERN Owner/Operator.  Both the Implementation ILA and the MOA would put in place provisions to transfer ownership of the PSERN system to a nonprofit corporation governed by a Joint Board. Further analysis may be warranted as to the benefits and risks associated with creating a new ownership structure.

Memorandum of Agreement about Future Interlocal Agreement.  The Operations MOA makes binding provisions about some but not all governance arrangements for the PSERN Operator.  Several other significant elements remain to be negotiated pending a future Operations ILA, particularly the Board of Directors' authorized actions.

Mid-term radio replacements.  The proposed Ordinance does not include funding for the cost of radio replacements after the initial equipment purchase, does not include specific reserves that would offset those replacement costs and does not include a requirement that future user fees be sufficiently high to fund radio replacement. The functionality of the PSERN system will degrade if users do not maintain operational equipment. If this proposal moves forward as proposed by the Executive, the County may be asked to fund replacement of some radios during the 20 year lifespan of the new system.

Project oversight.  The Motorola 20-year, $112 million contract is highly detailed, very complex, and calls for specific performance in many areas.  Regular reports from the Auditor's Capital Project Oversight (CPO) Office could support contract compliance for the life of the project. This project has a high enough level of risk to warrant designation as a high-risk project for CPO oversight. 

ADDITIONAL ANALYSIS

At the January 21 Budget and Fiscal Management Committee meeting and in individual briefings, Council members requested additional information on the topics listed below.  Staff has also completed analysis on several issues that were pending as of January 21.

Geographic Coverage 

How was 97% coverage chosen?  Executive staff reports that 97% geographic coverage is considered the standard for modern public safety-grade land mobile radio coverage for a voice communications network, according to the Telecommunications Industry Association and the executive's technical consultant.

What would 100% coverage cost?  Executive staff estimates that 100% coverage just within the primary bounded coverage area would be 10-20 times the vendor contract cost, and that testing protocols to determine 100% coverage would be very controversial. Radio waves encounter variations in terrain and the built environment that can create gaps in coverage that are challenging to mitigate.  Executive staff is unaware of any system that has been built to achieve 100% coverage.

How to address the 3-5% coverage gap?  Responders have the option to purchase "in-vehicle repeaters" to serve as radio relays from the gaps and can also relay information person to person "off system" via mobile or portable radios to convey information.  Responders can also switch to another radio system, as state and federal communication systems cover areas that neither the current system nor PSERN will cover.  

Keeping Up with Technology 

What if technology improves or changes significantly within the life of the vendor contract?  The vendor will issue new versions of the system throughout the life of the contract. The system will be continuously updated (as in the case of antivirus signatures) from installation until completion of the warranty period (two years after Full System Acceptance). Under the contract, the PSERN Operator has the option to purchase post-warranty support services to continue receiving new versions of the system and can purchase features and functions through the same Upgrade/Update services later in the life of the system.   Parties to the proposed Operations ILA are seeking language that will commit the parties to purchasing all the upgrades and updates Motorola makes available, with the cost ($11.2 million) to be borne by user fees.[footnoteRef:13] [13:  All post warranty services for the additional 18 years of the system beyond the initial 2 years after Full System Acceptance would cost approximately $40.4 million, including system updates and upgrades.  Executive staff estimates much of this work can be done in-house and that the likely cost for post-warranty services will run about $20.6 million.] 


How can the County prevent vendors from withdrawing technical support? Executive staff reports that preventing vendors from withdrawing technical support is an ongoing challenge.  The Executive addressed this issue  for the PSERN system by negotiating a 20-year contract.  It should be noted, however, that under the contract, the County must continue to purchase certain post-warranty services to ensure the vendor’s continued support of the PSERN system.

First Net/One Net (How will PSERN Integrate with New Federal Initiative?)

The Spectrum Act, which was signed into law by the President on February 22, 2012, provides for the development, construction and operation of a nationwide broadband network for public safety communications.[footnoteRef:14]  To accomplish that goal, the Spectrum Act:   [14:  Title VI of the Middle Class Tax Relief and Job Creation Act of 2012 (Public Law 112-96).] 


· Directed the Federal Communications Commission (FCC) to allocate two blocks of radio frequencies (commonly referred to as the “D Block”) to public safety for  use in the creation of that nationwide broadband network;
· Formed the First Responder Network Authority (FirstNet) as an independent authority within the U.S. Department of Commerce, to establish, construct, deploy and operate the nationwide public safety broadband network;
· Required FirstNet to develop the new nationwide public safety broadband network in consultation with state and local governments;
· Set aside $7 billion for the construction of the nationwide public safety broadband network, as well as $135 million State and Local Implementation Grant (SLIPG) funding; and
· Recommended that the nationwide broadband network be based initially on commercial Long Term Evolution (LTE) technology standards, with the capability of evolving with technological advancements.
OneNet

As noted above, the Spectrum Act requires FirstNet to work in consultation with states and local governments to produce state-specific network designs that will integrate with the nationwide public safety broadband network.  Washington State has formed OneNet, within the Office of the Chief Information Officer of Washington State and under the direction of the State Interoperability Executive Committee (SIEC)[footnoteRef:15], to provide the necessary consultation to FirstNet.  [15:  SIEC is authorized under RCW 43.105.330.] 


Funded by $2.6 million in State and Local Implementation Grant Program funds, OneNet will assist the state with the outreach and data collection activities required to develop the state’s network design.  Key planning milestones for FirstNet in Washington are as follows:

· June 2014 through 2015 – Outreach activities to increase awareness of the FirstNet effort. 
· October 2014 through 2015 – Identification of assets (radio sites, fiber, data centers etc.) in Washington that could be included in the FirstNet design. 
· Late 2015 or early 2016 – Network design and business plan for FirstNet completed for Washington.
· Early 2016 – Governor Inslee, with advice from the SIEC, decides whether to opt-in or opt-out of the network design.

Upon completion of the state’s network design plan, the Governor will have 90 days to decide whether to approve the proposed network design and opt-in to the FirstNet network.  If the Governor does not approve the proposed network design, thereby opting out of FirstNet, the state would have 180 days to submit an alternative plan for FCC approval that demonstrates compliance with minimum technical interoperability requirements and interoperability with the nationwide public safety broadband network.[footnoteRef:16]  Under the Spectrum Act, a state that opts out of FirstNet will be required to pay at least 20 percent of the cost of building the network in that state.  For states that opt in to FirstNet, the federal government will bear 100 percent of the costs of building the network. [16:  Presentation from Anna Gomez, Deputy Assistant Secretary, National Telecommunications and Information Administration, US Department of Commerce, March 15, 2012, http://www.ntia.doc.gov/files/ntia/publications/ntia_publicsafety_presentation_04-26-12.pdf] 


FirstNet is anticipated to be larger than any existing commercial network and is estimated to cost up to $16 billion to fully implement.[footnoteRef:17]  When FirstNet launches, the network will only supplement mission-critical voice capabilities of current Land Mobile Radio networks (such as PSERN).  As such, in the initial phase, FirstNet will only be used for sending data, video, images and text.  No firm schedule for FirstNet’s launch has been provided.  However, under the Spectrum Act, funding for FirstNet expires at the end of Federal Fiscal Year 2022.  [17:  “First Net Explained,” by Tod Newcombe, April 17, 2014, in Government Technology Magazine] 


FirstNet plans to eventually offer mission-critical voice capabilities as well, but FirstNet does not have a schedule in place for the development of such capabilities.  OneNet’s informational materials highlight the continued need for Land Mobile Radios in the near-term, stating that the “FirstNet network will not become a viable replacement for Land Mobile Radios until the availability of mission-critical voice functionality that meets or exceeds the needs of public safety agencies” is established.[footnoteRef:18]      [18:  How will the FirstNet Network Work with Today’s Land Mobile Radio Networks?”, OneNet.wa.gov; OneNet@ocio.wa.gov] 


According to the Congressional Research Service, successful implementation of FirstNet and an LTE broadband technology platform faces several major challenges, including the following:

· Emergency communications networks currently operate on separate networks using different technologies;
· Public safety communications planning lags behind commercial efforts to build next-generation wireless networks; as a result, design and development of technical requirements for a public safety broadband network is incomplete;
· State laws and procedures are not consistent for building, managing and funding the network; 
· System governance would need to accommodate current investments and future needs without compromising the coherence of a national network; and
· The expense of building a nationwide network for public safety is estimated by experts to be in the tens of billions of dollars, with a similar sum needed for maintenance and operation.[footnoteRef:19]   [19:  Congressional Research Service, March 12, 2014 report entitled “The First Responder Network (FirstNet) and Next-Generation Communications for Public Safety:  Issues for Congress”] 

Will PSERN integrate with OneNet, Washington State’s program for implementing FirstNet?

Upgrades: Executive staff report that the vendor contract provides the option for updates and upgrades that can add new features to the equipment (such as an LTE chip).  The costs of any updates or upgrades would be factored into agency user rates. According to a OneNet information brochure, “There are many solutions that will allow FirstNet users to improve efficiency by extending LMR access to smartphones, tablets and PCs.”[footnoteRef:20]  It appears from Motorola’s promotional material that Motorola anticipates developing devices that will access the FirstNet network. [20:  How will the FirstNet Network Work with Today’s Land Mobile Radio Networks?”, OneNet.wa.gov; OneNet@ocio.wa.gov] 


Co-Location.  The OneNet brochure cited above states that “whether FirstNet shares sites with LMR networks will depend on the availability of space to house FirstNet equipment and whether the location proves to be the best option for meeting our network design, coverage, and cost requirements.”  

FirstNet Pilot Projects
Eight public safety communications projects, or “FirstNet testbeds” received funding from FirstNet to develop LTE networks.  Three of those projects have failed to reach authorization agreements, which may provide an opportunity to substitute other projects.[footnoteRef:21]  In November 2014, the Federal Communications Commission generated over $30 billion from its AWS-3 spectrum, the proceeds of which are intended to help fund FirstNet and other public safety purposes, in accordance with the Spectrum Act.   The allocation of those funds may present a grant or earmark opportunity for PSERN.  [21:  The City of Seattle received approval in 2010 to build in the D block spectrum, but this was revoked with the passage of the 2012 Spectrum Act. This effectively eliminated PSERN from consideration as a testbed site.] 

Public Safety Answering Points and PSERN

The 12 Public Safety Answering Points (PSAPs) in King County which answer and dispatch emergency calls in King County will be users of the PSERN system.  PSAPs are funded in part by state and county excise taxes distributed by King County’s E911 program office. The PSERN levy will supplement this funding by providing upgraded PSAP consoles, microwave connections between the PSAPs, and the radios and supporting infrastructure that will allow responders to communicate with each other and the dispatch centers.  In the absence of the levy, the PSAPs would have to fund these investments from other revenue sources, including E911 excise taxes and local agency budgets.
In addition to the federal government’s FirstNet initiative, PSAPs are expected to implement “Next Generation 911”, which will provide capabilities to receive text, video and images from callers. The Congressional Research Service reports that “the integration of Next Generation 911 infrastructure with FirstNet becomes a crucial part of network deployment strategy.[footnoteRef:22]  [22:  Congressional Research Service in a March 12, 2014 reported entitled “The First Responder Network (FirstNet) and Next-Generation Communications for Public Safety:  Issues for Congress.”] 

Implementation of NG911 will require upgrades to telephone equipment, new policies, and personnel training.  At the same time, E911 revenue has not kept pace with expenditures, and the financial plan provided with the Executive’s proposed 2015-16 budget projects a shortfall of $9.9 million for 2017-18 in the Enhanced 911 Budget.  The Executive and PSAP representatives are reviewing means to reduce overall program expenditures and are studying the impact of implementing NG911 upgrades. These discussions, as well as PSERN user fees, will determine PSAPs' future operating costs.
Expiration of Support for Existing System 

Does Snohomish County have the same system as King County?  According to Executive staff, Snohomish Emergency Radio System (SERS) was completed on or about 2005, so the SERS infrastructure system (other than its core) is newer than King County's.  Technically, the systems are not identical in terms of components, but Executive staff reports that the Snohomish County system is generally the same "vintage" as King County's and Motorola supports systems based on vintage, not specific components.

Is Motorola supporting Snohomish County beyond 2018?  Executive staff report that the Snohomish Emergency Radio System SERS has the same overall product cancellation timeframe as the King County System and that Motorola's contracts with SERS and King County will expire on the same day.  According to Executive staff, SERS was fully completed on 2005, so the SERS infrastructure system (other than its core) is newer than King County's.  

Will Motorola extend support for King County beyond 2018?  Executive staff have approached Motorola at least twice and been denied on the basis that Motorola no longer has the in-house expertise, Motorola's third party suppliers no longer support Motorola with components and modules, and Motorola has been (or will be) unable to repair most parts. 

Nonprofit Governance 

Both the Implementation ILA and the MOA would put in place provisions to transfer ownership of the PSERN system to a nonprofit corporation governed by a Joint Board. Council questions with respect to this transfer are addressed below, in addition to staff analysis with respect to prospective financial policies of the nonprofit corporation. 

Should PSAPs be the system owner?  Do the PSAPs support PSERN?  Executive staff report that PSAPs do not necessarily have the core competencies needed for management of a radio system.  Executive staff report that at a recent meeting of the regional PSAPs, the group voiced support for the network and the project.

Financial Policies.  Article IX of the Interlocal agreement governing the current Radio Communications Board calls sets forth a set of "subregion obligations" which include guidelines for user rates, audit of levy proceeds, progress reports, and collection of annual replacement reserves. Neither the Executive's proposed Implementation ILA nor the Executive's proposed draft Operations ILA (an Exhibit to the Executive's proposed Operations MOA) establish financial policies per se, but each conveys the following responsibilities to their respective joint boards:

· The proposed Implementation ILA authorizes the PSERN's joint board to adopt and amend policies (including System and Subscriber Radio maintenance) and approve agreements with the User Agencies and Dispatch Centers.

· The draft Operations ILA confers authority upon the PSERN Operator's Board of Directors to adopt and amend policies and bylaws and to establish service rates and terms of use for User Agencies, but it does not establish any specific financial policies.

What are the benefits to King County of the nonprofit approach? As the financing agency and responsible party, should King County be the operator?  Table 7 below compares several potential PSERN ownership and governance models, and Table 8 below identifies the benefits and risks to King County from the potential ownership structures. 

PSERN Ownership and Governance Models

Table 7 below compares several potential PSERN ownership and governance models, including the joint board for the existing system, the Executive's proposed nonprofit corporation with a joint board and several less fully developed conceptual alternatives.  The conceptual alternatives include a hybrid system of combined central and distributed ownership, PSAP ownership, and King County as the single owner.  


Table 7.  PSERN Ownership and Governance Models
	         
	Proposed ILA and MOA
	Existing System
	Conceptual Alternatives

	
	
	
	Hybrid[footnoteRef:23] [23:  Proposed at May 27, 2014 Project Steering Committee meeting] 

	PSAPs[footnoteRef:24] [24:  Existing Public Safety Answering Points (PSAPs) in order of call volume (2013) are Seattle Police, ValleyCom, King County Sheriff, Washington State Patrol, NORCOM; Seattle Fire Department, Redmond Police, Bothell, Police, Issaquah Police, Port of Seattle Police, Enumclaw Police and the University of Washington Police Department] 

	King County

	Ownership
	Non Profit (single owner)
	4 Agencies (equal shares)
	5 Agencies (asset ownership TBD)
	TBD
	King County (single owner)

	Governance
	Joint Board (advisory)
	Joint Board
	Joint Board
	TBD
	TBD

	

	Accountability

	  Financial
	County is financially responsible through the life of bonds[footnoteRef:25] [25:  User Agreements and Operations ILA will define agencies' obligations with respect to radios.] 


	  Legal
	Corporation generally liable[footnoteRef:26]; cannot condemn property[footnoteRef:27] [26:  "The Nonprofit Corporation is liable for its wrongful acts.  However, in some limited circumstances a plaintiff might be allowed to "pierce the corporate veil" which could render member cities (sic) liable for nonprofit actions.  A Nonprofit Corporation can indemnify officers, agents, employees, and member cities."  Source:  "Organizing Interlocal Entities:  What Form is Best…and Does the Interlocal Cooperation Act Need a Rewrite?, Hugh Spitzer, Foster Pepper PLLC, April 26, 2013.  ]  [27:  Governments must condemn property on behalf of the nonprofit.  Source:  Spitzer, op cit.] 

	Members fully liable for actions of the Joint Board[footnoteRef:28] [28:  "Members may indemnify one another for their respective actions.  The Administering Agency can indemnify members for its actions and vice versa." "The governmental entities that create and benefit from such an arrangement might be found liable for the actions of the joint board, or might be found to share in the lead government's liability."  Source:  Spitzer, op cit.] 

	Members fully liable for actions of the Joint Board
	Depends upon governance structure
	May depend upon governance structure

	  Administrative
	Centralized (1 owner)
	Decentralized (4 owners)
	Decentralized (5 or more owners)
	Decentralized (Up to 12 owners)
	Centralized (1 owner)

	Level of Service

	  Uniform Standards
	Systemwide consistency[footnoteRef:29] [29:  Nonprofit corporation owns and maintains all PSERN equipment except subscriber units ] 

	varies by owner
	TBD
	TBD
	Systemwide consistency

	Ease of Implementation

	  Administration
	Somewhat simplified
	Minimal change
	More complex; 2 sets of user fees
	More complex
	Simplified

	  Vendor contract[footnoteRef:30]  [30:  Joint Board cannot enter into contracts but a member agency may do so for the benefit of the joint board and its members if each member so approves.  Source:  Spitzer, op cit.] 

	Consistent with contract
	Contract change
	TBD
	TBD
	Consistent with contract

	  System Management Expertise
	Vested in executive director
	Status quo
	TBD
	May lack core competencies in network management
	Vested in PSERN program manager

	   Labor/ Management Issues
	Impact on existing staff
	No change
	TBD
	TBD
	Impact on existing staff

	  Disaster Communications Support
	Centralized
	Decentralized
	Decentralized
	Decentralized
	Centralized

	TABLE 7.  PSERN OWNERSHIP AND GOVERNANCE MODELS (CONTINUED)

	         
	Proposed ILA and MOA
	Existing System
	Conceptual Alternatives

	
	
	
	Hybrid
	PSAPs
	King County

	Ownership
	Non Profit (single owner)
	4 Agencies (equal shares)
	5 Agencies (asset ownership TBD)
	TBD
	King County (single owner)

	Governance
	Joint Board (advisory)
	Joint Board
	Joint Board
	TBD
	TBD

	
	
	
	
	
	

	Local Control

	Relative to Existing ILA
	Reduced (county and cities) & redistributed

	Status quo
	Redistributed
	Redistributed
	Reduced (cities) from status quo

	Cost

	  Operating Expense (User Fees)
	More consistency
	Varies by owner
	Varies by owner
	Varies by owner
	More consistency

	  Capital Expense
	Economies of scale with single owner
	Reduced economies of scale
	Reduced economies of scale
	Reduced economies of scale
	Economies of scale with single owner

	  Cost Efficiency
	Reduced administrative expenses
	Status quo
	Increased administrative expenses
	Increased administrative expenses
	Reduced administrative expenses

	Property ownership

	  Property
	Can own property
	Joint board cannot own property
	Joint board cannot own property
	Joint board cannot own property
	Can own property

	  Assets
	
	Difficult to assign PSERN assets to individual owners
	Difficult to assign PSERN assets to individual owners
	Difficult to assign PSERN assets to individual owners
	




Summary findings with respect to accountability, ease of implementation and cost impacts are noted below:

Accountability
· King County maintains financial responsibility through the life of the bonds under all ownership models
· A nonprofit corporation provides the strongest liability protection for member agencies, but it has some vulnerabilities
· Joint board structures may allow members to take action to provide additional legal protection 
· Centralized ownership (whether nonprofit or King County) has the potential to reduce local control; this can be mitigated by governance provisions 

Ease of Implementation
· Single owner structures present more simplified administration and are more likely to provide uniform level of service standards.
· PSAPs may lack network management expertise needed to assume PSERN Operator functions.
· Any option that modifies the existing ILA for the current system will impact existing staff
· PSERN technology makes it difficult to assign assets to individual owners, but Joint Boards cannot own property.

Cost Impacts
· The Hybrid option would allow owners to set their own user rates
· Changes from a single owner will likely require contract modifications, with potential cost implications
· Centralized ownership has greater potential for economies of scale and reduced administrative expenses.

PSERN Governance Impacts on King County

Table 8 below identifies a range of benefits and risks that alternative governance models could present to King County. 


TABLE 8.  PSERN GOVERNANCE IMPACTS ON KING COUNTY
	PSERN Governance Impacts on King County

	AREA OF IMPACT
	BENEFIT
	RISK

	Financial Responsibility
	
	· All Options: County is financially responsible through the life of bonds

	Legal Liability
	· Non Profit: provides some liability protection to County 
	· King County ownership:  not clear if agencies would agree to joint liability without joint ownership

	Uniform standards
	· Single owner (County or nonprofit)  likely to have system-wide consistency in level of service standards
	· Multiple owners: Could end up with lower standards to accommodate lowest common denominator

	Administration
	· Single owner (County or nonprofit) will simplify administration after initial adjustments; may be more cost effective
	· More owners equals greater administrative complexity and potential redundancies
· King County ownership: Subregions may not want to pay County overhead rates

	Vendor contract 
	· New contract assumes nonprofit
	· Alternative governance structures may impact contract terms, including warranties

	Labor/ Management issues
	· King County owner presents fewer unknowns to King County employees
	· King County will be bound by the County's existing labor agreements which may differ from city protocols
· Unclear whether nonprofit will be bound by existing county and/or city labor agreements

	Disaster Communications Support
	· Single owner would provide single point of contact for communications support
	· System covers vast area; decentralized system might provide quicker response

	Local Control
	· County as owner has greater control, compared to existing system
	· Nonprofit ownership reduces local control compared to existing system


	Operating Expense (User Fees)
	· User fees will be evenly borne and may be more consistent under single owner
	· Existing system does not require equitable or standardized user fees

	Capital Expense
	· Economies of scale with single owner
	· Individual agencies may negotiate favorable terms

	Property Ownership
	· Single owner can own property
	· Single owner may bear greater responsibility and liability; 
· Multiple owners will make this issue more complicated, as PSERN technology makes it difficult to assign assets to individual owners






Trade-offs illustrated in Table 8 between County ownership and the Executive's proposed nonprofit model are summarized below:

Single-owner benefits to King County (non-profit or county ownership)
· Potential to be more cost effective in administration and capital investment
· More system-wide consistency in level of service standards
· More uniform and/or equitable user fees
· Single point of contact for communications support during a large scale incident
· Simplifies asset ownership for complex PSERN system

Additional benefits to King County as the single owner
· Places administrative control with funding agency
· Presents fewer unknowns to King County employees 

Risk to King County as single owner
· Potentially less liability protection than through a nonprofit entity
· Pending Implementation Interlocal Agreements and Memorandum of Agreement would need to be revised
· Potentially less support from current partners
· Vendor contract would need to be modified

Risk to King County from nonprofit
· County maintains financial liability but not system ownership
· Unknown impacts on county employees and labor/management issues
· Reduced local control compared to existing system

Mid-Term Radio Replacement 

What will it cost to replace the radios after their 10-year lifecycle?  Executive staff provided the following cost estimates, with several caveats. These estimates assume a “normal average” cost of radios.  There is much uncertainty as to what a radio model two generations away will cost, which kinds of radios will be replaced and in what quantities, and whether potential discounts will be made available to the county.  That said, Executive staff provided the following estimates.

1)	Replace 100% of the radios:  $82,361,929
2)	Replace 80% of the radios:  $65,889,543

Replacing 100 percent of the radios at a total estimated cost of $82.4 million would increase the levy rate by just over $0.02 per $1,000 of assessed value, for a total levy rate of $0.09 per $1,000 of assessed value.

Contingency – Additional Staff Analysis

Staff reviewed the Executive's analysis of contingency levels for other radio system projects.  The systems are not necessarily comparable with PSERN and in several cases contingencies were not included because of grant funding.  The cost benefit form used by KCIT in submitting budget requests establishes the following criteria for 20 percent and 30 percent project contingencies: 

20 Percent Contingency

· Project team has some experience in estimating and completing this type of project
· Technology to be implemented is moderately complex, involves multiple systems and some changes to user procedures
· Involves multiple agencies
· Part of the risk is mitigated through a fixed bid, but the project schedule and budget assume county staff will be available to support the project

30 Percent Contingency

· Project team has little experience in estimating and completing this type of project
· New or very complex technology will be implemented; user processes and procedures will change significantly
· Involves many agencies or is countywide
· Most of project staffing is from loaned county staff where there is a risk the staff will become unavailable when needed due to, for example, competing priorities for their time.

Two options for increasing the contingency would impact the levy rate as follows:

1.  From 20% to 30% project-wide ($19.5 million increase):  $.005
2.  From 20% to 30% for radio site development tasks ($3 million increase): $.001 

Cost of Financing—Additional Staff Analysis

Staff conducted additional analysis into the projected cost of financing of a bond levy.  The Executive’s proposal assumes debt service payments on $140.7 million for 8 years and $43.2 million for 6 years, both at 3.25 percent, for a total combined projected cost of $26.4 million in financing costs.[footnoteRef:31]  [31:  The Executive’s total projected cost of financing of $26.6 million includes approximately $200,000 for interest on bond anticipation note repayments.] 


If the County is able to issue the bonds in the same amounts, but at 1 percent, staff estimates that the total cost of debt service would be approximately $8.3 million over the life of the levy.  The total savings in cost of financing at 1 percent, as compared to the 3.25 percent estimated under the Executive’s proposal, would be approximately $18.1 million over the life of the levy.  In terms of the levy rate, saving $18.1 million could allow the levy rate to be reduced by approximately $0.005 per $1,000 of assessed value.     

Roles and Responsibilities Defined in Proposed Levy Ordinance and Pending Interagency Agreements – Additional Staff Analysis

Council's legal staff and the PAO find that since the levy ordinance is written to incorporate the implementation and governance concepts described in the Executive's proposed ILAs and MOA (including those listed below), levy proceeds may only be used if those proposals are implemented. According to Council's legal staff and the PAO, the levy ordinance can be amended in such a way as to allow for but not require approval of those agreements.

· Section 9 of the Executive's Proposed Implementation ILA establishes a process for creation of a new PSERN operator and calls for the Parties to "create and establish a non-profit corporation as authorized under RCW 3934.030 to own, operate, maintain, manage and upgrade/ replace the PSERN System during the Operations Period.

· Section 10 of the Implementation ILA provides that if the transfer of the PSERN System is not completed as provided for in Section 9, then the County may continue to operate and maintain the PSERN System after Full System Acceptance.

· Section 2 of the Executive's proposed MOA binds the signatories to create a nonprofit to operate the system, according to Council's legal staff and the PAO. The MOA also makes a binding commitment to the governance and voting structure of a board of directors that will govern the PSERN Operator. The board will consist of "the Chief Executive Officer of the political subdivision or municipal corporation from which the representative comes, or his/her designee."  

ISSUE UPDATES AND ADDITIONAL ISSUES

Issues identified in the January 21 staff report have been updated below, as shown in bold italics.  Additional issues identified during subsequent analysis are listed separately.

Updates

Short timeline for Council deliberation.  It may be challenging to meet the Executive's requested timeline of an April ballot measure.  Under its regular rules, the Council would need to act by February 9.  Under emergency rules, the Council can act by March 9. UPDATE:  Council could act as late as March 2 under regular rules if it could be assumed that the Executive would sign the legislation that same day (i.e. 10-day processing time rather than 25).

Pending Interlocal Agreements and Memorandum of Agreement.  Neither of the Executive's proposed ILAs nor the Operations MOA related to the proposed Ordinance has been fully executed.  It is not clear whether some or all of these will be fully executed prior to requested Council action on the ballot measure.  UPDATE:  As of February 13, all 11 signatory cities have signed the Implementation ILA, 18 of 24 Fire Districts have returned signed ILAs to the Executive, and 8 cities have signed the Operations MOA.  

Interlocal Agreements – Joint Board Amendment Authority.  The proposed Implementation ILA would give the proposed new Joint Board authority to amend the Interlocal Agreement and any exhibits without legislative approval by the parties. Staff analysis of this provision is ongoing with respect to County policy and State law.  UPDATE:  Council's legal staff find that this ILA may legally include a term in the agreement relieving the parties from again going before the respective councils for approval of amendments to the underlying ILA. 

Formation of Nonprofit PSERN Owner/Operator.  Both the Implementation ILA and the MOA would put in place provisions to transfer ownership of the PSERN system to a nonprofit corporation governed by a Joint Board. Further analysis may be warranted as to the benefits and risks associated with creating a new ownership structure.  UPDATE:  Council's legal staff and the PAO find that since the levy ordinance is written to incorporate the implementation and governance concepts described in the Executive's proposed Interlocal Agreements and Memorandum of Agreement, levy proceeds may only be used if those proposals, which include a commitment to form a nonprofit PSERN Owner/Operator, are implemented. However, the levy ordinance could be amended to strike those concepts and references.

Memorandum of Agreement about Future Interlocal Agreement.  The Operations MOA makes binding provisions about some but not all governance arrangements for the PSERN Operator.  Several other significant elements remain to be negotiated pending a future Operations ILA, particularly the Board of Directors' authorized actions.  UPDATE:  The executive's proposed MOA does not need to be executed prior to passage of the levy ordinance.  However, the levy ordinance could be amended to identify Council's interests with respect to the transfer of ownership of the PSERN system to a nonprofit corporation (e.g. subject to approval of financial policies).

Mid-term radio replacements.  The proposed Ordinance does not include funding for the cost of radio replacements after the initial equipment purchase, does not include specific reserves that would offset those replacement costs and does not include a requirement that future user fees be sufficiently high to fund radio replacement. The functionality of the PSERN system will degrade if users do not maintain operational equipment. If this proposal moves forward as proposed by the Executive, the County may be asked to fund replacement of some radios during the 20 year lifespan of the new system.  UPDATE:  Replacing 100 percent of the radios at a total estimated cost of $82.4 million would increase the levy rate by just over $0.02 per $1,000 of assessed value, for a total levy rate of $0.09 per $1,000 of assessed value.

Project oversight.  The Motorola 20-year, $112 million contract is highly detailed, very complex, and calls for specific performance in many areas.  Regular reports from the Auditor's Capital Project Oversight (CPO) Office could support contract compliance for the life of the project. This project has a high enough level of risk to warrant designation as a high-risk project for CPO oversight.  UPDATE: Council may also request that the JAG add the PSERN project to the Capital Project Review Board.




New
Pending Interlocal Agreements and Memorandum of Understanding.  The proposed levy ordinance presupposes Council approval of the executive's proposed Implementation Interlocal Agreement, Fire District Interlocal Agreement and Operations Memorandum of Understanding.  The ordinance can be amended in such a way as to allow for, but not require approval of, those agreements.
Contingency. The PSERN project approaches the criteria for a 30% contingency as defined by KCIT's cost benefit analysis criteria. Increasing the contingency by 30% of the project cost would increase the levy rate by $.005 (increase of approximately $19.6 million).  Increasing the contingency only for radio site development tasks would increase the rate by approximately $.001 (increase of approximately $3 million).  Note:  These funds could be made available if the county obtains more favorable debt service financing than is assumed in the Executive's proposal or if the fire service protection allocation is not triggered.
First Net/One Net.  The Executive’s proposed PSERN levy does not include potential grant funding or specific funding for integration with First Net/OneNet. Existing grant opportunities are limited but may evolve if Congress appropriates additional funding.  OneNet staff expect to present a plan to the Governor in 2016 to develop FirstNet in Washington state, with which PSERN will likely need to integrate.  Options to support integration of PSERN and OneNet include a policy statement in the levy ordinance, purchase of more advanced radios, a funding placeholder, and/or pursuit of grant funding.
PSAPs and PSERN.  The success of the PSERN network will depend upon a reliable and effective network of PSAPs and vice versa.  Increased costs to meet NG 911 requirements and implement PSERN user agreements may require additional revenue sources.  Options include delay of PSERN pending results of the current PSAP study; addition of funding to the PSERN levy to offset NG 911 costs and/or an increase in the state excise tax to support local NG 911.
Financial Policies.  Neither the Executive's proposed Implementation ILA nor the Executive's proposed draft Operations ILA (an Exhibit to the Executive's proposed Operations MOA) establish financial policies. The levy ordinance could be amended to require inclusion of financial policies in any ILA that establishes a nonprofit corporation as the PSERN owner.


ATTACHMENTS

1. Current Radio System Users
2. Potential Voted Measures 2014-2018
3. Coverage Bounded Area Map
4. Key Provisions of Motorola Contract
5. Puget Sound Emergency Radio Network Implementation Period Interlocal Cooperation Agreement (Proposed Ordinance 2015-0047)
6. Interlocal Agreement Concerning Fire District Prorationing Resulting from the PSERN Levy (Proposed Ordinance 2015-0046)
7. Memorandum of Agreement Regarding Future Operation of The Puget Sound Emergency Radio Network (Proposed Ordinance 2015-0045)
8. Transmittal Letter
9. Fiscal Note
10. Financial Plan 
11. Proposed Ordinance 2015-0016
12. Executive's presentation to Regional Policy Committee, February 11, 2015

INVITED

1. Dwight Dively, Director, Office of Performance, Strategy and Budget	
2. David Mendel, Project Manager, PSERN
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