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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2017-0490.2, to amend the King County Code to update the sick leave accrual and usage requirements as a result of Initiative Measure 1433, passed out of committee on November 29, 2017, with a “Do Pass Substitute” recommendation. The ordinance was amended in committee with 1) Striking Amendment S1 to define “comprehensive leave benefits” and “insured benefits” and to make technical changes; and 2) Amendment 1 to Striking Amendment S1 to authorize employees to utilize sick leave if they or a family member have been a victim of trafficking under RCW 9A.40.100.





SUBJECT

An Ordinance to amend the King County Code to update the sick leave accrual and usage requirements as a result of Initiative Measure 1433.

SUMMARY

Proposed Ordinance 2017-0490 would amend the King County Code to reflect the new sick leave requirements in result of the approval of Initiative Measure 1433 (I-1433) by Washington State voters and make administrative and technical changes. 

I-1433 authorized a number of changes pertaining to paid sick leave, minimum wage, automatic service charges and employer retaliation. Those changes are summarized below in the “Background” section of this staff report. The proposed changes by the Executive relating to paid sick leave are summarized in Table 2 in the “Analysis” section of this staff report.

Council staff has prepared Striking Amendment S1 (Attachment 2) to define two terms in the proposed ordinance in order to provide clarity and to make technical changes recommended by Council’s legal counsel.

BACKGROUND 

In November 2016, Washington State voters approved I-1433, which approved a number of mandates that employers must provide for their employees. There were four primary changes to state law that are summarized below.

Paid Sick Leave. Employers are required to provide paid sick leave to most employees beginning January 1, 2018.[footnoteRef:1] The required changes relating to sick leave accrual and sick leave usage are described below. [1:  R.C.W. 49.46.210] 


Sick Leave Accrual. There are four new sick leave accrual laws that employers must adhere to.

1. Most employees, including part-time and seasonal workers, must accrue paid sick leave at a minimum rate of one hour for every 40 hours worked. 
2. Paid sick leave must be paid to employees at their normal hourly rate.
3. Employees are entitled to use accrued paid sick leave beginning on the 90th calendar day after the start of their employment.
4. Unused paid sick leave of 40 hours or less must be carried over to the following year.[footnoteRef:2] [2:  An Overview of the New Minimum Wage and Paid Sick Leave Requirements
http://www.lni.wa.gov/WorkplaceRights/Wages/Minimum/1443.asp] 


The new state law does allow employers to provide more generous carry over and accrual policies. 

Sick Leave Usage. Under the new state law, employees are authorized to use sick leave for the following reasons:

1. To care for themselves or their family members, including for medical diagnosis and preventative care.
2. When the employee's place of business has been closed by order of a public official for any health-related reason, or when an employee's child's school or place of care has been closed for such a reason.
3. For absences that qualify for leave under the Washington State Domestic Violence Leave Act[footnoteRef:3].[footnoteRef:4] [3:  R.C.W. 49.76.030 -- Domestic Violence Leave Act]  [4:  An Overview of the New Minimum Wage and Paid Sick Leave Requirements http://www.lni.wa.gov/WorkplaceRights/Wages/Minimum/1443.asp] 


The new state law does allow employers to provide more generous paid sick leave policies or authorizing paid sick leave usage for additional purposes.

Minimum Wage. Under the new state law, the hourly minimum wage will increase over the next several years.[footnoteRef:5] Table 1 below illustrates the state’s minimum wage increases in 2017 and in the out years. [5:  R.C.W. 49.46.020] 

Table 1. Washington State Minimum Wage Annual Increases

	Year
	Washington State
Minimum Wage 

	2017
	$11.00 

	2018
	$11.50 

	2019
	$12.00

	2020
	$13.50

	2021
	Current minimum wage increased by the rate of inflation[footnoteRef:6]. [6:  R.C.W. 49.46.020(2)(b) -- The adjusted minimum wage rate shall be calculated to the nearest cent using the consumer price index for urban wage earners and clerical workers, CPI-W, or a successor index, for the twelve months prior to each September 1st as calculated by the United States department of labor.] 




King County Minimum Wage. In May 2014, the King County Council adopted Motion 14131, which established as a policy of King County "that a living wage should be paid to County employees and to the employees of persons, businesses, organizations and other entities that receive procurement contracts, tax exemptions or credits, or other financial benefits from the County." 

In October 2014, the King County Council approved Ordinance 17909, which adopted and codified hourly minimum wage compensation levels to implement the living wage policy. The minimum wage compensation levels in Ordinance 17909 mirrors the hourly minimum wage compensation levels adopted by the Seattle City Council in its ordinance, Ordinance 124490. According to Executive staff in 2014, the line of reasoning for this was to avoid conflict with the Seattle hourly minimum wage (for employees who work in Seattle) and to minimize the administrative burden on County contractors, who would be able to focus on a single set of wage standards.[footnoteRef:7]  [7:  Legislative Record File No. 2014-0299 Staff Report by Nick Wagner, dated September 16, 2014] 


The City of Seattle has calculated the 2018 hourly minimum wage at $15.45, a 2.98 percent inflation increase from 2017, for employers who have over 500 employees and the employer does not pay toward medical benefits. For employers who do pay towards medical benefits, the hourly minimum wage will be $15.00. The City of Seattle also calculates an hourly minimum wage for employers who have under 500 employees and the employer does not pay toward medical benefits, which will be $14.00 in 2018. For employers who do pay towards medical benefits, the hourly minimum wage will be $11.50.[footnoteRef:8] The King County Code (Chapter 3.18) prescribes the same hourly minimum wage compensation levels as Seattle. [8:  http://www.seattle.gov/laborstandards/ordinances/minimum-wage] 


Automatic Service Charges. The new state law requires employers that impose an automatic service charge[footnoteRef:9] to a customer that is related to food, beverages, entertainment, or porterage, must disclose in an itemized receipt and in any menu provided to the customer, the percentage of the automatic service charge that is paid or is payable directly to the employee or employees serving the customer.[footnoteRef:10]  Employers must pay to its employees all tips and gratuities and all service charges except those that are itemized as not being payable to the employee or employees servicing the customer. Tips and service charges paid to an employee are in addition to, and may not count towards the employee's hourly minimum wage.[footnoteRef:11] This requirement does not apply to King County government as an employer. [9:  R.C.W. 49.46.160(c)--"Service charge" means a separately designated amount collected by employers from customers that is for services provided by employees, or is described in such a way that customers might reasonably believe that the amounts are for such services. Service charges include but are not limited to charges designated on receipts as a "service charge," "gratuity," "delivery charge," or "porterage charge." Service charges are in addition to hourly wages paid or payable to the employee or employees serving the customer.]  [10:  R.C.W. 49.46.160]  [11:  R.C.W. 49.46.020(3)] 


Employer Retaliation. Employees are protected from employer retaliation when exercising their rights under the Minimum Wage Requirements and Labor Standards Act.[footnoteRef:12] [12:  R.C.W. 49.46.100] 


ANALYSIS

Proposed Ordinance 2017-0490 would amend the King County Code to incorporate the new state law requirements relating to paid sick leave as described above and make administrative and technical changes. Table 2 below compares sick leave requirements currently in the King County Code to the Executive’s changes in the proposed ordinance and includes Executive staff’s rationale for these changes.

Table 2. Comparison of Sick Leave in the King County Code 
and Proposed Ordinance 2017-0490

	No.
	Current
King County Code
	Proposed Changes
2017-0490
	Executive Staff’s 
Rationale

	Substantive Changes

	1
	
Currently, short-term temporary employees and administrative interns do not qualify for any leave benefits.

	
Lines 385-387: Short-term temporary employees and administrative interns would not receive “comprehensive” leave benefits. 
	
The new state law allows short-term temporary employees and administrative interns to accrue sick leave benefits however, they would not qualify for “comprehensive” leave benefits.

	2
	
Currently, the County does not reduce its part-time or temporary employees’ compensation in lieu of leave benefits by the value of any sick leave benefits. 

	
Lines 403-404: Part-time and temporary employees would receive compensation in lieu of leave benefits at a rate of 15 percent of gross pay for all hours worked less the value of any sick leave benefits. 

	
To offset the sick leave benefits that short-term temporary employees and administrative interns will receive.

	No.
	Current
King County Code
	Proposed Changes
2017-0490
	Executive Staff’s
Rationale

	3
	
Currently, short-term temporary employees and administrative interns do not accrue sick leave.



	
Lines 691-692: Short-term temporary employees and administrative interns would accrue sick leave at a rate of 0.025 hours for each hour in pay status. 
	
R.C.W. 49.46.210.1(a) - An employee must accrue at least one hour of paid sick leave for every 40 hours worked. 
(0.025 hours of paid sick leave for each hour.)

	
4

	
King County currently provides 1.84 hours of paid sick leave for every 40 hours worked. 
(0.046 hours of paid sick leave per hour worked)
Currently, the County does not allow sick leave accrual for overtime hours. 

	
Lines 682-684: Adds language stating that if an hourly employee works over 74 hours in one week, the employee would accrue sick leave at a rate of 0.025 hours for each hour over 74 hours. 



	
King County provides 1.84 hours of paid sick leave for every 40 hours worked. This is compliant with the new state law until an employee exceeds 74 hours in a week. 

	5
	
Currently, short-term temporary employees and administrative interns do not accrue sick leave.

	
Lines 693-697: Adds language that excludes employees from accruing sick leave who are short-term temporary employees employed in social service programs designed to help youth gain basic work training skills (i.e., Work Experience, Division of Youth Services). 

	
These employees are exempt from the new state law. 


	6
	
Currently, short-term temporary employees and administrative interns do not accrue sick leave. 
For employees who are eligible for comprehensive leave benefits, accrued sick leave is canceled upon separation or termination except by reason of retirement or layoff or separation for medical reasons. 

	
Lines 711-713: Sick leave accrued by short-term temporary employees and administrative interns would be canceled upon separation, retirement or termination of County employment. 
	
R.C.W. 49.46.210; the County is not required to cash-out unused paid sick leave to an employee.


	No.
	Current
King County Code
	Proposed Changes
2017-0490
	Executive Staff’s
Rationale

	7
	
Currently, if an employee resigns in good standing or is separated for medical reasons or is laid off and returns within two years, the employee’s sick leave will be restored, except for former employment in a term-limited temporary position.

	
Lines 714-717: Removes language that states if an employee resigns in good standing or is separated for medical reasons or is laid off and returns within two years, the employee’s sick leave will be restored, except for former employment in a term-limited temporary position.

	
If an employee returns to County employment within two years, accrued sick leave would be restored. R.C.W. 49.46.210 allows sick leave restored within 12 months for any employee.


	8
	
Currently, the Code describes specific scenarios that are eligible for sick leave use. For example, sick leave may be used for the employee’s exposure to contagious diseases and resulting in quarantine or for a female employee’s temporary disability caused by or contributed to by pregnancy and childbirth.

	
Lines 789-826: Adds language that authorizes the use of sick leave for: 

1. The employee or the employee’s family member’s mental or physical illness, injury or health condition or need for preventative medical care or diagnosis. 

2. The employee’s child’s school or place of care is closed by order of a public official for a health-related reason.

3. Absences that qualify for leave under the Domestic Violence Leave Act, R.C.W. 49.76.

4. Defines “family member”, “child”, and “parent”.

Lines 785-789, 838-846: Removes language that describes specific scenarios that are eligible for sick leave use.
	
R.C.W. 49.46.210; this language mirrors the new state law. 

R.C.W. 49.46.210







R.C.W. 49.46.210





R.C.W. 49.46.210 & 49.76.030




R.C.W. 49.46.210


This language does not mirror the new state law.

	No.
	Current
King County Code
	Proposed Changes
2017-0490
	Executive Staff’s
Rationale

	9
	
Currently, the Code states that verification from a health care provider may be required to substantiate the health condition of the employee or family member for leave requests.

	
Lines 848-849: Removes the current language.


Lines 850-852: Adds language that states the County may require an employee to provide reasonable notice of an absence from work, as long as the notice does not interfere with the employee’s lawful use of sick leave.
	
This language does not mirror the new state law.

R.C.W. 49.46.210; this language mirrors the new state law.


	10
	
Currently, if a County employee fails to return to work by the expiration date of the leave of absence, it may be cause for removal or termination.

	
Lines 853-854: Removes the current language.

	
This is no longer permissible under the new state law.


	11
	
Currently, the Code states that verification from a health care provider may be required to substantiate the health condition of the employee or family member for leave requests.
	
Lines 848-849: Removes the current language.


Lines 855-858: Adds language that states verification of an employee’s sick leave is for an authorized purpose may be required for absences in excess of three days. Also, verification may not result in an unreasonable burden or expense on the employee and may not exceed privacy or verification requirements otherwise established by law.



	
This language does not mirror the new state law.

R.C.W. 49.46.210; this language mirrors the new state law.

	No.
	Current
King County Code
	Proposed Changes
2017-0490
	Executive Staff’s
Rationale

	Administrative Changes

	12
	
Currently, County employees accrue sick leave on the first day of employment.
	
Lines 680-682: Removes language that states sick leave would not accrue until the first of the month following the month in which the employee starts working.

	
This is not the current practice at the County and is not permissible under the new state law. The employee is eligible to accrue sick leave on the first day of employment.

	13
	
Currently, new County employees are not allowed to use vacation leave during the first six months of employment.

	
Lines 687-690: Removes language that states an employee may use vacation leave as an extension of sick leave during the employee’s first six months of service. The employee would have to reimburse the County if the employee does not work a full six months. 
	
The County will no longer restrict the use of vacation leave during the employee’s first six months of service. Therefore, the employee may use vacation as an extension of sick leave. This will be reflected in the Master Labor Agreement for represented employees. The Executive will recommend the same policy for non-represented employees. 


	Technical Changes

	14
	
  
	
Lines 162-163: Adds language to define “employees eligible for comprehensive leave benefits”.

Lines 297-305: Adds language to define “short-term temporary employee” and “short-term temporary position”.


Lines 313-319: Removes language to create a definition for “short-term temporary position”.
	
To delineate employees who are eligible for “comprehensive” leave benefits.


To provide clarity.  Previously lacked definitions (meaning was incorporated in “temporary position”). 


See above. 

	No.
	Current
King County Code
	Proposed Changes
2017-0490
	Executive Staff’s
Rationale

	
15

	
Currently, the Code states employees are not entitled to sick leave if not previously earned.
	
Lines 685-686: Removes language that states employees are not entitled to sick leave if not previously earned.

Line 698: Adds language that states employees are entitled to use sick leave after it is accrued.

	







To provide clarity.

	16
	
Currently, the Code utilizes gender specific terms such as “his or her”.
	
Various sections: Replaces “his or her” with “the employee”.
	
King County Charter Amendment No. 2 Gender-Neutral Language 
(November 2016)



According to the Executive’s Fiscal Note (Attachment 4), the 2018 costs for implementing I-1433 is approximately $607,000, of which $221,000, would be charged to the General Fund.


AMENDMENT

Striking Amendment S1 would define “comprehensive leave” and “insured benefits” to provide clarity and to make additional technical changes recommended by Council’s legal counsel.

1. "Comprehensive leave benefits" means those leave benefits described in and subject to this chapter, including leaves for vacations, promotional or qualifying examinations, bereavement, life-giving or life-saving procedures, qualifying events, sickness, volunteering at schools, donated leave and leaves of absence without pay.

2. "Insured benefits" means those insurance benefits described in and subject to the provisions of this chapter including medical, dental, life, disability and vision benefits.
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