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March 8, 2007
The Honorable Larry Gossett
Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Gossett:

Enclosed is an ordinance seeking approval of the 2007 contracts between the Office of the Public Defender (OPD) and Associated Counsel for the Accused (ACA), Northwest Defenders Association (NDA), Society of Counsel Representing Accused Persons (SCRAP), and The Defender Association (TDA) for legal representation of indigent persons.  This ordinance is in compliance with King County Code 2.60.040, which provides that “The county executive may enter into agreements with nonprofit corporations formed for the specific purpose of rendering legal services in behalf of indigents to provide legal services to persons eligible for representation through the public defense program.  All such contracts entered into by the county executive shall be subject to approval by the county council.”  Passage of this ordinance constitutes the approval of the referenced contract documents.

King County has contracted for indigent legal defense services for over 30 years.  In fact, several of the current contractors have contracted to provide indigent defense services for King County for several decades.  Following the precedent established last year, the Metropolitan King County Council is now able to review contracts which have been negotiated and executed with the agencies before the start of their annual contract period.  

The 2007 contracts carry forward the same scope of work provided by these agencies for many years and cover the period January 1, 2007 to December 31, 2007.  Major factors in the 2007 contracts that remain unchanged from the 2006 contracts are as follows.

· The agencies deliver the legal services as independent contractors.  The contract defines the firms as. . .”The Agency, a nonprofit public defender law firm, as an independent contractor, incorporated under Washington Nonprofit Corporation Code…”  The term independent contractor has a defined meaning in the case law in Washington State law.  The contract accepts this legal definition and has not provided any further definition in order to avoid a conflict between the law and the contract term.  It is the intent of the county that the firms are fully independent contractors and the county has retained all legal rights it also has to monitor them and set contract requirements.  At all times, the county remains fundamentally liable to all clients to provide legal services mandated under the U.S. Constitution and other laws.

· The contract workload is scaled to adhere to caseload standards which define attorney workload.

· Agencies must provide necessary support to attorneys:

· Training;

· Clerical, office, and paraprofessional  support; and

· Supervision (one supervisor for ten attorneys).

· Contractors must comply with minimum experience standards when assigning attorneys to cases.

· Attorneys are required to:

· Contact their in-custody clients within 24 hours and within five days otherwise;

· Provide effective assistance of counsel; and

· Keep clients’ secrets and confidences.

· Agencies must keep sufficient records to verify workload and costs.  The county requires that there be a direct relationship between the funds provided and the costs incurred.  Contractors must structure their accounting systems to report expenditures for each revenue source received.  The county retains sole discretion to determine whether the costs are related to legal services.
· The contract expects that a single attorney will handle an assigned case until conclusion.

· Historical statistics show that criminal cases ebb and flow.  Agencies are required to take all cases assigned (unless a legal conflict exists) and manage the flow of cases filed by the Prosecuting Attorney’s Office (PAO).  The county, in turn, will pay the agencies for CX funded cases assigned over the contract amount on a regular basis.  OPD has worked with the agencies to ensure they have information to be able to manage the ebb and flow of cases.

· The county and agencies agree that when operational or performance issues arise in the course of providing the services of a contract, a resolution of an issue or concern will be attempted at the lowest administrative level possible, although generally contact with the agencies shall include the managing director.  The contract includes a dispute resolution process as a discretionary method of resolving disputes.

· The agencies must maintain practice standards, as approved by OPD in 2006, that set objective, measurable expectations for each duty included within the scope of work for each position, and govern such areas as the lawyer-client relationship, use of paraprofessionals, supervision of attorneys and paraprofessionals and use of expert witnesses.  The agencies must maintain, and revise as necessary, a method for monitoring and reporting compliance with the standards.
· The agencies must report the number of attorney hours spent on complex litigation cases (aggravated murder and certain fraud cases).  The data supplied will assist in a better understanding of the resources required for these expensive cases and serve as documentation for the amount of reimbursement requested. 

· The total amount of reimbursement included in a contract resulted from the application of the Public Defense Payment Model approved by the King County Council Motion 12160 in 2005.  The allocation for each CX funded case area was calculated to provide funding for public defender salaries at parity with similarly situated attorneys in the Office of the Prosecuting Attorney.  The agencies’ staffing plans may be reviewed by OPD to verify that attorneys’ experience level meets or exceeds required experience for case practice area, and placement within the salary schedule is reasonable.

· Monthly payment is not only subject to top performance requirements being met, but also on completion of scheduled corrective action requirements noted in the OPD 2006 site visit review and the agency’s plans for corrective action.  For each corrective action due date missed, one percent of the subsequent month’s payment will be withheld until action is completed, a report is received and accepted by the county.
· The agencies continue to be contractually required to comply with negotiated policies and procedures addressing client complaints, extraordinary occurrences, attorney supervision, security and administration of information systems, and rules governing case withdrawal. 

· The agencies shall be paid by OPD for Becca (CHINS, ARY, and Truancy) legal services from funds provided by the State of Washington through King County Superior Court, Juvenile Court Services, Becca settlement budget allocation, a monthly amount equivalent to the proportion of projected cases to be assigned to the agency by OPD or as ordered by the Court.  The agency and county share a risk-based allocation methodology in which the monthly amount constitutes both the minimum and maximum payment to the agency for services in this case type.  OPD will make every effort to assign cases consistent with an agency’s proportion of funding.

The following significant changes were negotiated in the 2007 contract:
· In the dependency practice area, in the event that a court consolidates a family court matter with proceedings under a dependency case, the agency shall receive additional dependency review credit for representation involving hearings in the consolidated matter.  A dependency trial includes preparation and fact-finding for a dependency, or the entry of an agreed order of dependency and agreed dispositional order at the time of the scheduled dependency fact finding; or entry of an agreed order of dependency and any contested hearing or hearings related to the dispositional order.  This does not include post-dispositional review hearings.

· In the sexual predator practice area, legal representation for indigent persons assigned by OPD for cases filed under RCW 71.09, civil commitment petitions filed by the King County Prosecuting Attorney or the Attorney General’s Office, subject to such conditions stated in the current Program Agreement, and General Terms Agreement between the County and the State of Washington Department of Social and Health Services (DSHS).  The agency shall be paid directly by DSHS for these cases assigned to the agency by OPD at a rate determined by DSHS or as ordered by the Court.  OPD shall apply its policies and procedures, as amended and posted on its website, to review and approve or deny requests from Agency counsel for use of Expert Services in 71.09 cases.  Such authorization for Expert Services shall be made at the sole discretion of OPD.  Expert service reimbursement shall be invoiced to and provided directly by the Department of Social & Health Services.
· The agencies may be appointed by the court as standby counsel in pro se cases.  If such appointment is made, the agency shall receive one case credit, less previous credit assigned for case.  The agency is not necessarily expected to utilize its professional support staff for pro se case work.  If professional support staff work is requested by the pro se defendant, the agency may opt to reduce its credit allocation by 0.1 per case credit allocated by not utilizing agency professional support staff.  In the event that the agency elects to not provide professional support staff services, then it is the responsibility of the pro se defendant to comply with OPD Expert Services protocols regarding requests for any such services as may be necessary.  Standby counsel shall provide such assistance and advice as may be ordered by the court and otherwise as consistent by case law and other legal requirements, and applicable standards of attorney representation and attorney conduct, including pro se requests for expert services.  

· The agencies shall fully participate, as requested by the county in Superior Court and OPD, in planning and responsibilities for providing services in the event of a natural disaster, a major disruption to court processes, or a pandemic.  Each agency shall develop and maintain disaster plan protocols, which shall include a provision for daily contact with OPD and the Courts to verify court calendars requiring counsel presence.  OPD shall assist the agencies in coordination with the courts and general implementation of the disaster plan.

· Upon assignment of any client charged with a criminal case to an agency, the agency shall make diligent and reasonable efforts to obtain discovery within five business days of the assignment, whether initial or subsequent, on any case.  In all cases, discovery shall be reviewed as soon as possible and in no event later than five business days after receipt for purposes of determining any conflicts of interest.  The agency shall notify OPD immediately and no later than 14 calendar days from assignment without good cause shown, of any conflict of interest as defined by the Washington State Rules of Professional Conduct.  The agency shall state the basis when possible, as court determines, for the conflict in its written notification.

· Additional Becca case language states that the agency agrees to provide attorneys for the same court sessions and calendars in 2007 as it did in 2006.  To the extent that additional calendars are added by the court, these will be included as long as the times and locations do not conflict with existing calendars.  This in no way is intended to limit the total number of cases covered in such calendars.
In the event that the Washington State legislature appropriates additional funds for Becca cases, which is made available to OPD for expenditure through the Superior Court for use in legal representation of youth for part of 2007, a contract amendment will be offered to the agency that includes a proportional increase in payments during the said portion of 2007 that such funds are made available.

It should be noted that two (ACA, SCRAP) of the four agencies have agreed to all Becca terms and currently hold the contracts for all Becca cases.

If you have any questions, or need additional information, please feel free to contact Jackie MacLean, Director of the Department of Community and Human Services, at 206-296-7689.

Sincerely,

Ron Sims

King County Executive

Enclosures

cc:
King County Councilmembers

       ATTN:  Ross Baker, Chief of Staff



  Shelley Sutton, Policy Staff Director


  William Nogle, Lead Staff, Operating Budget , Fiscal Management, and 

                                     Mental Health Committee


  Anne Noris, Clerk of the Council

Bob Cowan, Budget Director, Office of Management and Budget (OMB)

John Amos, Budget Supervisor, OMB

Jackie MacLean, Director, Department of Community and Human Services (DCHS)

V. David Hocraffer, The Public Defender, Office of The Public Defender, DCHS
