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SUBJECT

An Ordinance relating to property leases and licenses by the County, specifically regarding site agreements relating to implementation of the Puget Sound Emergency Radio Network (PSERN) project.

SUMMARY

Proposed Ordinance 2018-0136 would exempt PSERN site agreements entered into for the purpose of implementing the PSERN project from requiring Council approval through addition of a new subsection to K.C.C. 4A.100.070. 

BACKGROUND 

Puget Sound Emergency Radio Network (PSERN). On April 28, 2015, King County voters approved a nine-year, $273 million property tax levy to fund the Puget Sound Emergency Radio Network (PSERN). PSERN, once completed, will replace and upgrade the current 20+ years old King County Emergency Radio Communications System (KCERCS), which is used to dispatch responders to incidents and allow responders to communicate with each other at those incidents. Of note, the vendor for the current countywide emergency radio network has indicated it will no longer provide existing system support after 2018. 

King County has been chosen to implement PSERN[footnoteRef:1], and the project is under the administrative management of King County Information Technology (KCIT). As noted, PSERN will replace the current countywide emergency radio network, improving and upgrading the network by providing increased system reliability, increasing coverage capacity (from 94 percent coverage to 97 percent coverage), and providing better security on the network. [1:  Per Ordinance 18075, adopted by Council on June 29, 2015, regarding authorization of an Interlocal Agreement related to the implementation of PSERN (Implementation ILA). Of note, this legislation, as it was transmitted to Council, also included a proposal to amend County Code to exempt PSERN-related leases from requiring Council approval prior to execution by the Executive. However, inclusion of the proposed Code change in an ordinance also authorizing the Executive to sign an ILA was deemed to violate the county charter’s prohibition on legislation that addresses more than one subject and was not included in the adopted ordinance. 

] 


On December 17, 2014, the Executive signed a $112 million, 20-year contract that made Motorola Solutions, Inc. (MSI), the vendor responsible for the design, development, implementation, testing and ongoing support and maintenance and upgrade of PSERN.[footnoteRef:2]  [2:  PSERN staff indicate that the contract, with respect to duration, includes project implementation through 20 years after project completion. Additionally, PSERN project staff indicate that, due to contract change orders, the current value of the contract is approximately $114 million (increase from $112 million). As further indicated, execution of upcoming contract change orders, subject to Joint Board approval, is projected to increase the value of the contract up to approximately $118 million (meaning a possible net increase of up to $4 million), which is reflected in the recently re-baselined project budget discussed later in this staff report.] 


As part of its radio communications system design, MSI identified approximately 52 (currently 57) radio tower sites that would meet the intended coverage areas of the PSERN project. 

PSERN Project Oversight.[footnoteRef:3] Oversight during the PSERN project implementation period is being conducted by a Joint Board, composed of one non-voting chair (the Executive or the Executive's designee) and four voting representatives, one representing each of the current system's owners. The four voting members of the Joint Board may appoint two additional non-voting participants: a chief of a police agency and a chief of a fire agency.[footnoteRef:4] Examples of the Board’s functions include approval of contracts related to PSERN implementation, project change orders approval, and project budget approval (subject to appropriation by County Council).  [3:  As indicated by PSERN project staff, the project provides a variety of reports and updates to several oversight and advisory groups on at least a monthly basis. Aside from Council committees, Executive Office leadership and KCIT leadership, the project also reports to the King County Auditor’s office, quality assurance consultants, King County Project Review board, PSERN Joint Board, PSERN Operations Board and PSERN Technical Committee.]  [4:  As of September 2017, the members of the Joint Board are as follows:  Fred Jarrett, non-voting Chair; Sharon Potts, King County voting member; Chief Harold Scoggins, Seattle voting member; Kurt Triplett, EPSCA voting member; Lora Ueland, ValleyCom voting member; Chris Elwell, non-voting fire agency member; and Chief John Vinson, non-voting police agency member.] 


In addition to the Joint Board, project oversight is also provided by the King County Project Review Board, King County Council and the Capital Projects Oversight Program of the King County Auditor’s Office. 

King County Council Oversight. Motion 14437, enacted in October 2015, requires the Executive to brief the Law, Justice and Emergency Management Committee (or its successor)[footnoteRef:5] on a quarterly basis on the status of the PSERN project. The Law and Justice Committee received a combined Q4 2017/Q1 2018 briefing on January 9, 2018[footnoteRef:6]. The Regional Policy Committee has also requested quarterly briefings on project implementation and received a Q1 2018 briefing on February 14, 2018[footnoteRef:7]. In addition to quarterly briefings, Council reviews project appropriation requests and site agreements (leases and licenses) as required by County Code. [5:  The Law, Justice and Emergency Management Committee was changed to the Law and Justice Committee in 2016.]  [6:  2017-B0226.]  [7:  2018-B0022.] 


Of note, an appropriation request of approximately $205 million entailing funding for the final two phases of the project (Implementation and Close-out) is currently estimated for transmittal to Council in spring 2018. The PSERN project is subject to Mandatory Phased Appropriation, meaning the Council appropriates funds for the project in installments by project phase, in accordance with K.C.C. Chapter 4A.130.

King County-Led PSERN Radio Tower Sites. Radio tower sites for which the County is taking the lead on leasing for the PSERN project, identified as of February 9, 2018, are listed in Attachment 5 to this staff report. Of note, in accordance with a 2015 Memorandum of Agreement[footnoteRef:8] regarding the future operation of PSERN, PSERN ownership, operation and maintenance after project completion are expected to be vested in a new, nonprofit organization governed by a board of directors. PSERN site agreements are to be assigned to the future PSERN system operator (currently estimated for May 2021). This assignment provision is included in PSERN site agreements. The County would maintain tenant responsibilities for site leases and licenses it executes on behalf of PSERN until the agreements are assigned to the PSERN system operator.  [8:  Ordinance 18074, Council adopted in June 2015.] 


As identified in Attachment 5, the King County Council has received eleven PSERN site agreements as of March 20, 2018. Approximately 25 additional site agreements are expected for transmittal to Council in 2018, and another eight are anticipated for transmittal during 2019. 

Council Approval of Leases and Licenses. King County Code 4A.100.070.D. identifies requirements relating to Council approval of leases and licenses for the possession or use of real property by the County. 

Lease Term and Lease Extension. Leases and licenses for the use of real property by the County with a term longer than five years, per K.C.C. 4A.100.070.D.4.a., require Council approval prior to execution by the Executive. Additionally, per K.C.C. 4A.100.070.D.4.b., any decision to extend a lease or license beyond a cumulative total of five years for the use of real property by the County must be approved by the Council prior to execution by the Executive. For context, a typical PSERN site agreement includes an initial term of 25 years with options for extension. 

Tenant Improvements. Leases and licenses for the use of real property by the County that require over $50,000 in tenant improvements or other alterations to the real property for the benefit of the County must be approved by the Council prior to execution by the Executive. For the eleven site agreements transmitted to Council as of March 20, 2018, the average estimated one-time site improvements is approximately $319,000. As indicated by Executive staff, the average cost of one-time site improvements for all County-led sites is estimated at $880,499. 

An overview of each of the eleven site agreements transmitted to Council, as of March 20, 2018, is provided in Table 1.




Table 1. Summary of Transmitted King County-Led PSERN Site Agreements, 
as of March 20, 2018
	Site Name
	Brief Description
	Estimated Site Costs
	Status

	Federal Way
	Lease Amendment
Term: 25-yrs with three, 5-yr extension options (automatic unless lessee terminates with notice)
Site Improvements: New equipment installation for PSERN (including grounding and electrical upgrades)
	One-time: $8,500
Ongoing (Annual): 
Rent: $18,251, subject to 15% increase every five years
Utilities: $12,000
	Council Approved on 8/29/16, Ordinance 18339

	Norway Hill
	Lease
Term: 25-yrs with three, 5-yr extension options (automatic unless lessee terminates with notice)
Site Improvements: New tower (transferred to City of Bothell), shelter, equipment and generator
	One-time: $540,000
Ongoing (Annual): 
Rent: $0
Utilities: $7,000
	Council Approved on 10/24/16, as amended[footnoteRef:9], Ordinance 18381 [9:  Proposed Ordinance 2016-0337, approving the Norway Hill site lease, was amended both in committee and at full council to correct errors and add clarity to various lease provisions and lease exhibits.] 


	Suquamish
	Lease
Term: 25-yrs with an extension option of up to 25-yrs 
Site Improvements: New shelter, generator, equipment and fuel storage tank
	One-time: $353,000
Ongoing (Annual): 
Rent: $34,101, subject to 2.25% annual increase
Utilities: $7,000
	Council Approved on 3/13/17, as amended[footnoteRef:10], Ordinance 18474 [10:  Proposed Ordinance 2016-0520, approving the Suquamish site lease, was amended in committee to add clarity to various lease provisions and lease exhibits.] 


	Cougar Mtn. USACE
	License
Term: 10 yrs
Site Improvements: New shelter, generator, equipment and fuel storage tank
	One-time: $250,000
Ongoing (Annual): 
Fee: $0
Utilities: $5,930, subject to 3% estimated annual increase
	Council Approved on 5/30/17, Ordinance 18523

	Kent Repeater
	Lease
Term: 25 yrs
Site Improvements: New shelter, generator, equipment (including microwave backhaul equipment) and fuel storage tank
	One-time: $240,000
Ongoing (Annual): 
Rent: $4,320, subject to 15% increase every five years; 1st year of rent waived
Utilities: $3,730, subject to 3% estimated annual increase
	Council Approved on 7/5/17, Ordinance 18552

	Education Hill
	Lease
Term: 25-yrs with three, 5-yr extension options (automatic unless lessee terminates with notice)
Site Improvements: New tower, shelter, generator, equipment and fuel storage tank
	One-time: $605,000
Ongoing (Annual): 
Rent: $27,000, subject to annual increase of 2% or CPI for previous year (whichever is greater unless otherwise negotiated)
Utilities:$5,930, subject to 3% estimated annual increase
	Council Approved on 10/2/17, Ordinance 18573

	Northeast
	License
Term: 25 yrs
Site Improvements: New equipment installation for PSERN (including grounding and electrical upgrades)
	One-time: $10,000
Ongoing (Annual): 
Fee: $30,000, subject to 2% annual increase beginning 2nd January after term starts
Utilities: $1,230, subject to 3% estimated annual increase
	Council Approved on 11/27/17, Ordinance 18613

	Swan
	Lease
Term: 25-yrs with three, 5-yr extension options (automatic unless lessee terminates with notice)
Site Improvements: New tower, shelter, generator, equipment and fuel storage tank
	One-time: $573,000
Ongoing (Annual): 
Rent: $20,000, subject to 1.5% annual increase beginning January after the 1st calendar year of lease commencement
Utilities: $750, subject to 3% estimated annual increase
	Council Approved on 11/27/17, Ordinance 18614 

	Cambridge
	Lease
Term: 25 yrs
Site Improvements: Tower extension, new shelter, equipment and replacement generator
	One-time: $260,000
Ongoing (Annual): 
Rent: $4,320, subject to 15% increase every five years after 1st following term commencement
Utilities: $5,450, subject to 3% estimated annual increase
	Council Approved on 2/20/18, Ordinance 18658

	Clearview
	Sublease
Term: 25-yrs with three, 5-yr extension options (automatic unless sublessee terminates with notice)
Site Improvements: New equipment installation for PSERN (including grounding work and new ice bridge)
	One-time: $35,000
Ongoing (Annual): 
Rent: $0
Utilities: $0
	Council Approved on 3/19/18, Ordinance 18681

	Capitol Hill
	Lease
Term: 25-yrs with three, 5-yr extension options (automatic unless lessee terminates with notice)
Site Improvements: Tower reinforcement, HVAC work, new generator and equipment
	One-time: $635,000
Ongoing (Annual): 
Rent: $199,200, subject to 1.5% annual increase; discounted by $24,000 for the first 16 years of the term.
Utilities: $23,720, subject to 3% estimated annual increase
	Proposed Ordinance 2018-0163, Received 3/9/18



Re-baselined Project Budget and Schedule. As indicated by PSERN project staff, project schedule and budget baselines were set in April and September of 2016, respectively, and there have since been several key events affecting the project that made it necessary for project staff to reevaluate both the original schedule and budget baselines, such as the system vendor needing more time than originally planned for testing the system once it is built, the addition of new radio tower sites to the site design, some radio tower sites becoming unviable, longer than anticipated lease negotiation processes, and necessary substantive technical changes to the system design. As further indicated, re-baselining analysis would result in an updated project schedule and budget to be presented to key stakeholders, including committees of the King County Council and the PSERN Joint Board. The PSERN Joint Board approved the re-baselined PSERN project budget and schedule in January 2018. The Law and Justice Committee and Regional Policy Committee were each briefed on the re-baselined budget and schedule during 2018 Q1 PSERN briefings in early 2018.

Re-baselined project budget. The re-baselined PSERN project budget indicates an increase of approximately $32.7 million in capital budget costs when compared to the original project capital budget, and a net increase in the overall project of approximately $8.6 million when compared to the original total project budget. As indicated by PSERN project staff, the capital budget increase is offset by expenditure reductions in debt financing, increases in projected levy revenues and other cost reductions (e.g. decreased non-capital budget costs). The re-baselined project budget is currently estimated to have a balance of approximately $14.6 million (difference between project expenditures and projected levy revenue, based on OEFA August 2017 revenue projections).[footnoteRef:11]  [11:  March 2018 OEFA levy revenue projections for PSERN indicate a net change (increase) of approximately $2.7 million from the August 2017 forecast (https://www.kingcounty.gov/independent/forecasting.aspx). ] 


Re-baselined project schedule. The re-baselined project schedule anticipates PSERN full system acceptance to be completed in May 2021 (eight months later than originally projected), with project close-out expected in December 2022 (approximately a year later than originally projected), and with site development expected to continue into 2019 (rather than be completed in fall 2017 as originally projected). 

ANALYSIS

Overview. Proposed Ordinance 2018-0136 would add a subsection to K.C.C. 4A.100.070.D that would exempt leases, licenses or extensions of a lease or license for the possession or use of real property by the County entered into for the purpose of implementing the PSERN project from requiring Council approval. This means that PSERN leases and licenses would be allowed to be executed by the Executive without Council approval. The proposed new subsection would also specify that PSERN site agreements qualify as exempt from a provision in K.C.C. 4A.100.070.D. restricting agencies, except as provided under the subsection, from expending or contracting to expend any money in excess of amounts appropriated. Executive staff indicate that, given the typical term length for PSERN site agreements spans multiple biennia, this language is included to make clear that PSERN leases are exempt under the subsection.

The proposed ordinance has no projected fiscal impact (fiscally neutral), as indicated in the transmitted fiscal note (Attachment 4).

Proposed Ordinance 2018-0136 - Intent. As described in the transmittal letter (Attachment 3), this legislation is intended to streamline the process steps required for the County to enter into a lease when the lease involves PSERN locations. As further indicated, “this streamlining process is particularly important in 2018 so that the lease process can continue to ensure PSERN project completion while allowing the Executive Office and BFM committee more time and resources for the preparation and review of the 2019-2020 biennial budget”. As noted earlier in this staff report, approximately twenty-five site agreements are expected to be transmitted to Council during the remainder of 2018 if this legislation is not approved.

Council Review of PSERN Site Agreements Transmitted as of 3/20/18. Council, as of March 20, 2018, has adopted ten ordinances approving PSERN site agreements, with an average total time lapse between Council receipt and Council adoption of approximately 77 (consecutive) days. Of the ten ordinances adopted by Council thus far, two were amended by Council prior to adoption to correct errors and/or add clarity to various lease provisions and lease exhibits. The subsequent seven ordinances did not require amendments. Table 2 provides a summary of the Council review timeline for the ten site agreements approved as of March 20, 2018. 

Table 2. Ordinances Approving PSERN Site Agreements
Average Total Time Lapse from Council Receipt to Council Passage, As of 3/20/18
	Transmittals 1-10
	All approved site agreements, as of 3/20/18
	Approximately 77 days[footnoteRef:12] [12:  The ordinance entailing the longest Council review time of 146 days, relating to approval of the Suquamish site lease, was received by Council subsequent to committee stand down for consideration of the 2017-2018 biennial budget, and was one of the two site agreements amended prior to Council passage.] 


	Transmittals 1 and 4-10
	Approved site agreements excluding those amended prior to Council passage
	Approximately 63 days

	Transmittals 2 and 3
	Approved site agreements amended prior to passage 
	Approximately 132 days

	Transmittals 4-10
	Site agreements approved subsequent to those amended by Council
	Approximately 65 days



Considerations and Issues. Project Schedule. As indicated in the transmitted materials (Legislation Summary), there is urgency in completing the PSERN project and, as further stated, this legislative change “will increase the speed of lease work that needs to be completed before the transfer [of PSERN to the PSERN system operator]”. As indicated by project staff, the proposed legislation could shorten the overall approval process for each lease by nearly four months as some Executive branch review processes and the Council approval process would be eliminated.

Of note, Council will be considering the 2019-2020 biennial budget this fall (2018), during which time Council committees (except Committee of the Whole) traditionally stand down, in turn decreasing capacity for Council to review transmitted PSERN site agreements during this time.

Impact of the Proposed Ordinance on Council Oversight of the PSERN Project. Council approval of leases and licenses for County-led PSERN sites is currently a component of Council oversight of the PSERN project. Exempting PSERN site agreements from requiring Council approval would mean that the County could be obligated to financial and legal requirements without prior Council review and approval. Under the proposal, FMD would provide the final approval of leases and licenses for PSERN. This would leave the review and approval of project appropriation requests and quarterly committee briefings (L&J and RPC) on the status of PSERN implementation as the remaining principal Council oversight functions regarding the project. 

PSERN Transmitted Site Agreements Pending Review and Approval. An eleventh transmittal regarding a lease for the Capitol Hill site was received by Council earlier this month (March 9th). Proposed Ordinance 2018-0136, as transmitted, does not provide for maintenance of Council approval authority for site agreements transmitted but not approved by Council before enactment (if approved) of this legislation.

K.C.C. 4A.100.070 - Current Language. The proposed ordinance would add a new subsection to K.C.C. 4A.100.070. However, the proposed ordinance, as transmitted, does not reflect the gender neutral language for K.C.C. 4A.100.070 as it was most recently updated by Ordinance 18618.

AMENDMENT

At the direction of the chair, staff has prepared striking amendment S1 (Attachment 2) to incorporate gender neutral language in the amendment to K.C.C. 4A.100.070, consistent with Ordinance 18618.

ATTACHMENTS

1. Proposed Ordinance 2018-0136
2. Striking Amendment S1
3. Transmittal Letter
4. Fiscal Note
5. PSERN radio tower sites for which King County will be taking the lead on leasing 

INVITED

1. Anthony Wright, Facilities Management Division Director, Dept of Executive Services
2. David Mendel, Director, Emergency Radio Communications Division, KCIT
3. Kimberly Nuber, Deputy Division Director – PSERN Project, KCIT
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