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Committee of the Whole
STAFF REPORT

AGENDA ITEM:  4

DATE:  March 2, 2006
PROPOSED ORDINANCE:  2006-0037
PREPARED BY:  Clifton Curry
SUBJECT:  AN ORDINANCE relating to oversight of the sheriff's office; amending Ordinance 473, Section 8, as amended, and K.C.C. 2.52.080, Ordinance 473, Section 11, as amended, and K.C.C. 2.52.110, Ordinance 473, Section 12, and K.C.C. 2.52.120, Ordinance 473, Section 13, as amended, and K.C.C. 2.52.130, Ordinance 11687, Section 2, and K.C.C. 3.42.020, Ordinance 11687, Section 4, and K.C.C. 3.42.030 and Ordinance 11687, Section 6, and K.C.C. 3.42.050, adding a new section to K.C.C. chapter 2.20 and adding a new section to K.C.C. chapter 2.52.
SUMMARY:  This is the first committee meeting regarding proposed legislation for adding processes and mechanisms for civilian oversight of the King County Sheriff’s Office.  This staff report will provide background on the sheriff’s office, the existing system for internal investigations of sheriff’s personnel, and overview of models for civilian oversight of police agencies, and an overview of this proposed Ordinance.
Background.  The sheriff in King County provides a variety of law enforcement services and has the largest county criminal justice budget ($128.8 million and over 1,000 employees, many of these employees are subject to collective bargaining labor agreements).  The sheriff is responsible for certain mandated regional and local law enforcement services.  The sheriff’s office if the first response “police department” for all of King County’s unincorporated areas.  In addition, the sheriff’s office has several regional responsibilities, including the operation of the county’s Automated Fingerprint Identification System (AFIS), E-911 call and dispatch, King County Search and Rescue, and various other regional programs.  In addition, the sheriff’s office also provides services to cities and other governmental agencies under contract.  The sheriff’s office, through full cost recovery contracts, is the “police department” for 12 King County cities, Metro Transit, King County Airport, and several other agencies (the Muckleshoot Tribe, King County Housing, and U.S. Forestry Department, for example).  Almost half of the sheriff’s office operating budget is supported by contract revenues.  Consequently, the King County Sheriff’s Office is one of the largest law enforcement agencies in the Pacific Northwest, and only the City of Seattle and the Washington State Patrol have more commissioned officers.  To meet its responsibilities, the sheriff’s office has is organized into four divisions:
· Field Operations, 
· Criminal Investigations, 
· Special Operations, and 
· Technical Services.  
However, the sheriff’s Internal Investigations Unit reports directly to the sheriff.
The Field Operations Division is responsible for seven-day-a-week, round-the-clock provision of uniformed patrol services, precinct-based detectives, crime prevention, storefronts, and reserve deputies throughout the county—unincorporated King County and under contract to cities and other governments.  The division operates out of four precincts throughout the county

The Criminal Investigations Division includes the Major Crimes Section, the Special Investigations Section, and the King County Regional Criminal Intelligence Group. The division serves citizens with follow-up investigative, warrant, and intelligence-gathering services. Specifically, it investigates crimes including homicide, domestic violence, computer fraud, forgery, custodial interference, sexual assault, and many other types of criminal offenses. The division also addresses child support enforcement issues and manages court security.
The Special Operations Division provides support services to other divisions, regional services to local agencies, and contract police service to Metro Transit, roads, and the King County Airport.  Services provided by this division include: a dog unit (K-9) with search and drug detection capabilities; air support; Marine patrol; bomb and explosive disposal; tactical training in firearms, less-lethal weapons, and defensive tactics; motorcycle traffic enforcement; DUI enforcement; Tac-30 (SWAT); hostage negotiations; dignitary protection; tow coordination and appeal hearings; search and rescue; coordination of the demonstration management team; instruction in and equipment for Haz-Mat; and special event planning and coordination.
The Technical Services Division provides a variety of direct and support services for the sheriff’s office. The division provides direct services, such as the county’s emergency 911 receiving and dispatch, fingerprint identification, and other direct citizen services (gun permits for example).  In addition, the division provides support services to the other divisions, such as personnel, contracting, and accounting services.
King County, through a charter amendment in 1997, established that the office of the Sheriff would be a non-partisan elective office.  While the elected sheriff is responsible for many aspects of the operation of the sheriff’s office, the county charter requires that the collective bargaining agreements for sheriff employees be negotiated by the county executive, subject to labor policies defined by the county council.
County Oversight Programs.  In addition to the oversight provided by the elected county executive and the nine elected county council members (this is in addition to the elected officials in the 12 cities that contract for police services), several systems have been established for resolution of complaints or allegations.  Several executive agencies have oversight and review responsibilities, including the Human Resources Division of the Department of Executive Services.  However, the two primary agencies with independent oversight responsibilities are located in the county’s legislative branch.
The Office of Citizen Complaints — Ombudsman was created by the voters of King County in the County Home Rule Charter of 1968, and operates as an independent office within the legislative branch of the King County government.  The Office of Citizen Complaints — Ombudsman is authorized, by King County Code 2.52, to investigate complaints regarding administrative conduct by King County agencies—including the sheriff’s office--and to publish recommendations for change based on the results of investigations. In addition, the Ombudsman office is authorized to investigate possible violations of the King County Employee Code of Ethics (K.C.C. 3.04), and reports of improper governmental action and retaliation under the Whistleblower Protection Code (K.C.C. 3.42).
However, according to the Ombudsman, the majority of citizen complaints are resolved not through investigations, but through the provision of information to the complainant, the referral of the complaint to the agency affected, or through other assistance and facilitation. Complaints that the office is unable to resolve with staff-level inquiries are handled as complaint investigations, which are summarized and sent to the subject agency director for review and response.  Complaint investigations seek to:
1) determine if the complaint was substantiated or unsubstantiated,
2) make recommendations to the department for improved practices or policy changes, and

3) resolve the problem.
Generally, the office directs citizens with sheriff complaints to first file the complaints with the sheriff’s office.  The office has no direct tracking system—for resolutions--for those citizen complaints that the office refers to agencies. In the event of an office accepts a complaint against the sheriff, the office will usually rely on the work of the sheriff’s Internal Investigations Unit for any further investigation.  The office’s investigators are trained to investigate citizen complaints, but are not specialists in law enforcement.  The office does not have specific investigators assigned to sheriff’s complaints.
The second independent oversight agency in the county is the King County Auditor's Office which was established in 1970.  Section 250 of the King County Home Rule Charter created and placed the office within the legislative branch of county government. Under the provisions of the charter, the County Auditor is appointed by the Metropolitan King County Council.  King County Code Section 2.20 provides the policies and administrative rules that the County Auditor's Office follows.
2.20.005 Audit office established. There is hereby established within the legislative branch, pursuant to Section 250 of the King County charter, the county audit office. The organization and administration of the audit office shall be sufficiently independent to assure that no interference or influence external to the office shall adversely affect an independent and objective judgment by the auditor. The office shall be generally responsible for assisting the county council in its oversight function {emphasis added} through the conduct of performance and financial audits and special studies of county agencies under the directorship of the county auditor. The office shall be provided a discrete budget and staffing allowance. (Ord. 15241 § 1, 2005: Ord. 8264 § 1, 1987)
The King County Auditor's Office conducts independent audits and other studies regarding 1) integrity of financial management systems, 2) quality and efficiency of agencies and programs, and 3) program effectiveness.   The county council sets the audit program for the auditor.  The county auditor regularly contracts for the services of consultants when the office conducts reviews that need specialized expertise.
Sheriff’s Internal Investigations Procedures.   Like most large law enforcement agencies, the sheriff’s office has procedures for accepting, investigating, and resolving complaints (from citizens or from sheriff’s office staff).  The sheriff’s office has an Internal Investigations Unit (IIU) under the command of a captain with two sergeants and one support staff.  The unit reports directly to the sheriff.  The sheriff’s office is not subject to any regular civilian/citizen’s oversight review board or process.
One of the primary responsibilities of the unit is to review citizen’s complaints.  When a citizen’s complaint is received by the sheriff’s it is routed to the IIU.  The unit evaluates the complaint before acceptance using the following criteria:
· The event has to have occurred within past 30 days, or the complaint alleges a criminal violation, or there is reasonable justification for delay in making the complaint.
· That the complaint is not from a third party, unless the complaining party is parent or guardian making a complaint on behalf of a minor, the complaint from witness of a deputy’s use of force, that the allegation is of “serious misconduct” (this includes allegations of conduct that could lead to dismissal), or the allegation against former employee.
Once accepted, the complaint is “logged in” and classified.  To classify a complaint, staff from the IIU will often complete a preliminary investigation to ensure that the complaint is a proper topic of investigation.  Some complaints are not investigated beyond this initial phase.  For example, if a citizen, upon receiving a citation, lodges a complaint against the law they are alleged to have broken rather than complaining about the deputy issuing the citation, this complaint would not be investigated further.
When a complaint is accepted, staff from the unit determine whether the complaint should be handled in IIU or sent to a supervisor.  Generally, minor allegations are sent to supervisors for investigation.  Some examples of minor infractions include uniform violations or personal appearance infractions.  All other allegations are handled in IIU.
Investigation Process.  The formal investigation process is based on several elements.  Foremost is the use of proper investigatory techniques—that is why unit investigators are sergeants.  In addition, the sheriff, through its collective bargaining agreements, must also follow a series of well-defined processes (designed to protect the rights of the deputy).   Therefore, at the initiation of the formal investigation the guild member is notified with a designated form. At this time, the sheriff is obligated to ensure that the accused is given enough information to reasonably advise the guild member of what allegations have been made and what information is needed.  At this point in the investigation, the accused is not given information outside of what is contained in the complaint notification.
The investigator then conducts the investigation by gathering evidence.  This includes gathering documentary evidence and also includes interviewing the accused and any other witnesses.  Nevertheless, when the accused is interviewed, he or she will be given “Garrity” admonishment which informs them that he or she is required to answer, but answers will not be used in a criminal case.  Any commissioned member interviewed is given the “Police Officer Bill of Rights.”  Additionally, all department members may have representation at their interview.  The scope of the interview can only relate to the specific allegations in the complaint.  In addition, the investigator may submit written questions to the accused.

Upon the conclusion of the investigation, the investigator evaluates evidence gathered in the case.  At this time the investigator writes report which classifies the complaint into one of the following categories:
· unfounded – the allegation is not factual and/or the incident did not occur as described;
· exonerated – the alleged incident occurred, but was lawful and proper;
· non-sustained – there is insufficient factual evidence either to prove or disprove the allegation;
· sustained – the allegation is supported by sufficient factual evidence and was a violation of policy; and,
· undetermined – the finding does not fit within the above categories.  This may involve the following: complainant withdraws the complaint, the complainant cannot be located, the complainant is uncooperative, the accused member leaves the sheriff’s office before the conclusion of the investigation and the investigator cannot classify the complaint (however, if enough information has been collected to classify the complaint, the “undetermined” classification will not be used).
The investigator may also recommend a factual finding that does not recommend discipline.
The investigators use different standard of proofs or evidence based on the allegation and the potential disciplinary outcome for the employee.  In cases where the complaint alleges criminal acts or serious misconduct, and there is a likelihood of demotion or termination, the standard of proof is “clear and convincing.”  In all other cases, the investigator uses a “preponderance of the evidence” standard.
After the investigator completes the investigation and the complaint is classified, the unit supervisor (captain) reviews the work.  The supervisor can accept the conclusions or ask for more work.  Upon acceptance, the completed Investigation is forwarded to the employee’s precinct or section commander.  At the same time the employee is notified that complaint is completed and is being reviewed. The precinct or section commander will then review the complaint and evaluate the investigation, recommend discipline if appropriate, and then forward the investigation and recommendations to the division chief.  The division chief will also review the investigation and make recommendations.  Afterwards, the chief will return the investigation to the IIU commander, who will have it reviewed by the Sheriff.  The Sheriff is responsible for reviewing the investigation and can change or accept findings or decisions.  The Sheriff also will notify the deputy of recommendations or discipline.  In addition, the Sheriff is responsible for the conducting the Loudermill hearing (where the accused has the opportunity of presenting information to the sheriff regarding the complaint) and after hearing employee comments, make final decision on discipline.
All of the unit’s investigations are confidential while in process.  During the investigation, the accused has the right to be represented.  However, the only representation the accused may have in a non-criminal investigation is from the Guild or union.  All department members are required to cooperate with the investigation.  All investigations must be concluded within 30 days unless the accused is properly notified.  All disciplinary actions except for oral reprimands are required to be approved by the Sheriff.  Under the collective bargaining agreement, all disciplinary recommendations should be corrective and not punitive.  A flowchart depicting the IIU investigation process is attached.
Criminal Allegations.  The process for investigating allegations of criminal conduct are different in that if employee is arrested/cited in KCSO jurisdiction, the sheriff’s employee is treated like any other citizen.  If an employee arrested for a criminal investigation, or the department receives other notice of alleged criminal activity, the appropriate division chief is immediately notified.  The internal investigation process will wait for the completed criminal investigation and the prosecutor’s charging decision.  Only after a charging decision is made, will the IIU begin its standard investigation process.
Employee Grievance Processes.  If the investigation results in a recommendation for employee discipline, the employee has the right to accept the discipline or use a multi-step process to appeal the recommendation.  The employee is allowed to file a grievance and that grievance is reviewed at the section commander and sheriff levels (the sheriff reviews grievances that cannot be resolved at the section commander level).  If the grievance is not resolved within the sheriff’s office, the employee (like all county employees) can appeal to the Human Resources Division of the Department of Executive Services.  Unlike most county employees, however, if a guild member is unhappy with the decision of the Human Resources Division, the employee can request arbitration—which takes place outside of county systems.  An independent arbitrator will hear the grievance in a quasi-judicial proceeding and the arbitrator’s decision is binding on the county and the employee.  A fuller description of the grievance process is attached.
Law Enforcement Oversight Models.  Law enforcement officers are given significant powers in order to accomplish their jobs.  Commissioned officers have the ability to arrest individuals and incarcerate them, can detain individuals for questioning, can enter private property, and can use force—including deadly force—in order to maintain public safety.  The public recognizes that these significant powers must have checks.  For example, state statute, legal precedent, and best practices require that commissioned officers be trained before they can use their specialized powers.  Additionally, the expectation is that any use of power will also be adequately supervised.  Finally, the expectation is that there will be systems to ensure that citizens can lodge complaints—and that the complaints will be investigated—when they feel these special powers have been abused.
Best practices for police accountability define that law enforcement organizations should maintain policies and procedures to effectively ensure that their officers meet the highest standards of professionalism.  That includes written policies specifying when force may be used and procedures to investigate all uses of force.  It also means that law enforcement organizations will have policies prohibiting any and all forms of bias, along with procedures for investigating alleged incidents of bias.  Further, best practices require that law enforcement agencies should also have procedures for receiving and investigating citizen complaints about alleged officer misconduct, and should promptly and fairly investigate these complaints.
While there are several models for ensuring that a law enforcement agency is accountable, they generally fall into two forms—internal systems for oversight (internal investigation units) and outside/civilian oversight.  Civilian oversight is generally defined as the review (independent or otherwise) of law enforcement by non-commissioned staff.  Often the “civilians” are government employees in the law enforcement agency or in another branch of government.  Citizen oversight is generally considered oversight by non-governmental employees, citizens representing the community not the government.  Citizen oversight is said to contribute to accountability by providing an independent citizen perspective on the complaint process and police department policies and practices that give rise to citizen complaints.  Citizen oversight of law enforcement is a procedure through which the investigation and disposition of citizen complaints against police officers involves some input from individuals who are not themselves commissioned officers.

The exact nature of that civilian input varies according to the type of oversight.  Generally speaking, there are five different models of civilian oversight.
· Type I non-police agencies that are responsible for receiving and investigating citizen complaints.
· Type II non-police agencies that, in addition to receiving and investigating complaints, also review internal complaint investigations conducted by the law enforcement agency.  These systems review complaints, but do not conduct their own independent investigations.  Generally, these reviews are limited to either the redacted or confidential materials contained in the final investigative file from the law enforcement agency’s own internal investigation unit.  While these agencies have the power to disagree with the internal finding, they are limited by the amount of information that they review.  These agencies are not necessarily able to evaluate the original investigation.
· Type III agencies hear appeals of the results of complaint investigations and dispositions made by a law enforcement agency (when the complainant is not satisfied with the outcome).  Generally, these agencies do not conduct their own independent investigations, and have available only the information that is in the file developed by the law enforcement agency.
· Type IV agencies audit or monitor the police department's complaint process.  Auditor systems do not conduct their own investigations, but have the authority to review all documents and to monitor the complaint process for purposes of quality control and recommending improvements.
· Type V is a new form of oversight where a civilian is hired to monitor the activities of the law enforcement agency.  It involves non-commissioned persons who have some input or control over the complaint process.

Civilian Oversight and Review Boards.  In general, civilian review boards typically begin their work only after the law enforcement agency itself has completed an internal investigation of a citizen’s complaint. Usually, these boards can only review the completed file and cannot conduct independent investigations or hearings, or subpoena witnesses or documents. Nor do they adjudicate complaints or mete out discipline to officers. The power of such boards is limited to giving the chief executive officer of the law enforcement agency information on whether: (a) the results of the completed internal investigation should be sustained or reversed, or (b) further investigation or reinvestigation should take place. Generally, only limited portions of the review process are public.  Most civilian review boards deal exclusively with citizens’ complaints on an individual basis. They do not, as a rule, look at the department as a whole or search for patterns and practices of police misconduct.  Generally, they cannot make policy recommendations based on their review of completed internal investigations.

Civilian review boards have the benefit of opening internal police investigations to scrutiny by outsiders.  This system also allows for participation by multiple community members on a board, thereby allowing various groups in the community to perceive that their perspectives are represented. However, such models appear to be limited in the scope of their powers. For example, they rarely are authorized to do more than find that a specific case was not competently or fairly handled and to request that the identified problem be corrected.

Some jurisdictions are using other means to attempt to compensate for the shortcomings in the traditional civilian review model.  These agencies are using models in which civilians from outside the law enforcement agency are empowered to oversee and direct police internal affairs investigations.  Some of these models are summarized below:
City of Seattle.  In Seattle, a civilian lawyer has been placed in charge of Internal Affairs within the Seattle Police Department.  In contrast to many other jurisdictions which assign the investigations of citizen complaints to an independent entity, Seattle has chosen to bring a civilian lawyer from outside the Department to head the Internal Affairs unit, called the Office of Professional Accountability (OPA), with the title of Director. A captain, a lieutenant, and six sergeants report to the Director. In turn, the Director reports to the Chief of Police.

The civilian OPA Director is appointed by the Mayor and confirmed by the City Council. The more serious complaints are investigated by the sergeants assigned to OPA.  Completed investigations are forwarded to the Director who may agree with the findings, order further investigation, or recommend different findings. Except in the case of sustained complaints, the decision of the Director is final. Sustained complaints go to the Chief of Police for final decision and the imposition of discipline, if warranted.

The responsibilities of the OPA also include regularly advising the Chief of Police, the Mayor, and City Council on all matters involving the police department’s investigatory and disciplinary functions, as well as recommending policy on issues relating to the professional standards of the police department. The OPA also evaluates the internal investigation process, and makes recommendations on strategies and policies to improve complaint gathering and investigative procedures.

Los Angeles County.  As another example, the Board of Supervisors of Los Angeles County (the board is the legislative authority in California, California counties do not have an elected county executive—rather the board of supervisors hires a county administrative officer) created the Office of Independent Review (OIR) in 2001. This group of six lawyers with significant civil rights experience has been empowered to direct and shape internal affairs investigations in the Los Angeles County Sheriff's Department. No sheriff’s internal investigation can be closed unless the OIR certifies that it was full, fair, and thorough.
The OIR has the power to participate as necessary (and appropriate) in ongoing investigations by sheriff’s internal affairs investigations including interviewing witnesses, responding to crime scenes, and reviewing tangible evidence and relevant documentation. The OIR monitors all ongoing, internal investigations, and reviews all completed investigations to ensure that the content, disposition, and recommended discipline are appropriate. Additionally, the OIR is empowered to make recommendations of disposition and discipline on all investigations within its purview.  The OIR will also make policy recommendations to the sheriff and the county’s board of supervisors.
City and County of San Francisco.  The Office of Citizen Complaints (OCC) in San Francisco is an example where investigatory power regarding complaints by civilians is taken away from a police department entirely.  The staff of the OCC consists of a director, chief investigator, three senior investigators, 16 line investigators, two attorneys, a policy specialist, and eight administrative positions. The OCC reports to a Police Commission comprised of five members appointed by the Mayor and confirmed by the Board of Supervisors. The Commission is the principal disciplinary authority for the SFPD in all cases where discipline exceeds ten days of unpaid leave. The OCC issues special policy recommendation reports and has subpoena power.

The OCC has exclusive jurisdiction over civilian-initiated complaints of misconduct. Once a complaint has been filed with the OCC, an investigator interviews the complainant, officers, and witnesses, and reviews reports and other evidence. The OCC then formulates its preliminary findings which, if the allegations are found to be sustained, are then presented at a disciplinary hearing. Police Commission hearings are formal administrative hearings at which an OCC trial attorney prosecutes and a union or private attorney defends. The purpose of the administrative hearing is to review the OCC findings, establish the facts, and to impose discipline for sustained allegations.

These different investigative models of police oversight generally have been reactions to local events or conditions and were premised on the perceived local opinion that unregulated internal police investigations of citizen complaints are biased or otherwise not trustworthy. Accordingly, these models attempt to displace, in whole or in part, internal police investigations. Some, like the model in San Francisco removes investigatory and disciplinary powers from the Police Department and places them elsewhere. This model is thought by some to be less effective because it allows the Police Department to evade responsibility and to blame the OCC if it does not like the outcome. Others such as Los Angeles County’s OIR have shared responsibility for investigations with Internal Affairs. In the case of Seattle, the Internal Affairs unit continues to investigate, but under the direction and supervision of an externally appointed lawyer.
What unites each of these models is that their core responsibility is to assure the quality and integrity of individual investigations of citizen complaints. A principal strength of these models is that they should achieve the appearance of complete, fair, and analytical investigations of the allegations and facts relating to a complaint of police misconduct.  On the other hand, investigative and quality assurance models more often than not are restricted to oversight only of specific cases where complaints have been filed. Even where such bodies have the power to address broader policy issues, they typically underutilize this power, in part because their resources are more geared to investigating specific cases than researching and writing about policy.  Often, the review processes become suspect because they tend not to deal systematically with perceived law enforcement problems and fail to identify root management and other problems.  Many jurisdictions implementing civilian oversight processes face significant employee morale and collective bargaining issues.
Independent Monitoring.  In contrast to the more “traditional” models of civilian review, there are also models of independent monitoring of law enforcement agencies.  Although voluntary, independent monitoring exists in only a few jurisdictions, mostly in California. Monitoring enables persons from outside of law enforcement to conduct an agency review, and then frankly report to the public about the fairness, thoroughness, and integrity of internal police processes for the investigation of complaints of misconduct and effectiveness of management systems for controlling misconduct. Monitors are used either by themselves or in conjunction with independent investigators.

Los Angeles County uses an evaluative performance-based model with a monitor given the title of Special Counsel.  This is separate, and in addition to, the civilian review model described above (Office of Independent Review).  The Special Counsel is appointed by the Board of Supervisors of Los Angeles and serves at the pleasure of the board. Los Angeles County has retained Special Counsel in his capacity as a lawyer allowing, under California law, confidential communications between Special Counsel and the board to be protected from disclosure by the attorney-client privilege. There are significant questions as to whether similar privilege is available under Washington State law.  The Special Counsel is guaranteed access to all persons, documents, and records that are relevant to his investigations. The Special Counsel can also request subpoena power from the board if needed.
The Special Counsel reports to the board and issues public reports concerning the progress of the Los Angeles Sheriff's Department in managing the risk of police misconduct. According to the Special Counsel, at the initiation of the monitoring the Special Counsel worked with the sheriff's department to develop data to serve as a baseline for measuring progress. Thus, the Special Counsel reports that it had substantial input in the creation of an early warning and tracking system that captures data on officer performance across a broad spectrum, including use of force, shootings, generating litigation, and disciplinary decisions. Systems were also set up to track judgments and settlements against Los Angeles County due to police misconduct.  The Special Counsel's public monitoring reports, which address excessive force and integrity issues in policing, are supposed to foster a forum for problem-solving.  According to the Special Counsel’s reports, a primary goal of both the monitoring and the reporting is to assist the department in devising ways to eliminate excessive or unnecessary lethal or non-lethal force (the source of the majority of sheriff-related litigation).
Los Angeles County’s Special Counsel has concluded that monitors are very useful because they are accountable to different constituencies. First, the monitor is accountable to civic leaders to provide reports focusing on police decision-making, policy formulation, and efforts to responsibly anticipate and manage liability risk. A monitor is also accountable to the public at large to provide a thorough and fair appraisal of law enforcement, and to make the internal processes of the police more transparent and comprehensible.

The Los Angeles Special Counsel reports that monitors look at the overall integrity and fairness of an agency’s disciplinary system and, in the course of such examination, review how citizen complaints are investigated and resolved. Unlike police oversight systems that focus solely on the resolution of citizen complaints.  The Los Angeles Special Counsel model of oversight also compares the performance of the sheriff’s department over time and against other similarly situated law enforcement agencies. This oversight model is evaluative in the sense that the goal is to look at a law enforcement agency in its entirety and to make judgments over time regarding how well it minimizes the risk of police misconduct, identifies and corrects patterns and practices of unconstitutional and illegal behavior, and finds solutions to systemic failures. This oversight model is performance-based because it examines how individual officers perform, how supervisors and executives respond, and how the institution as a whole manages the risk that its employees engage in unconstitutional or illegal behavior.  Additionally, an independent monitor ought to consider how the agency compares to other police departments with respect to the use of lethal and non-lethal force. After such comparison, the monitor should suggest the implementation of best practices from other law enforcement agencies.

The Special Counsel concludes that: 
“A principal strength of evaluative and performance-based models is the ability of the entity exercising this authority — most typically, a monitor — to address systemic issues and to seek to create accountability within the police department for eliminating problems and abuses. As opposed to the other types of models, monitors are more focused on systemic change than on resolution of specific cases. Because a monitor does not bring the same broad community involvement to the process as a multi-member board does, some see it as a possible problem that the oversight is not sufficiently connected to community interests and concerns.”
Proposed Ordinance 2006-0037. This proposed Ordinance makes several changes to existing county systems for sheriff’s office oversight.  The primary changes proposed in this ordinance are the addition of a new division for law enforcement oversight within the Office of Citizen Complaints—Ombudsman and the creation of a distinct law enforcement audit function within the Council Auditor’s Office.  In addition, the legislation proposes several changes to “clean up” existing provisions in code.

The first major provision of this ordinance proposes to add to the Office of Citizen Complaints—Ombudsman and new Division of Law Enforcement Oversight.  The office currently has authority to investigate citizen complaints against sheriff’s office employees.  However, the ordinance adds significant new resources and responsibilities.  The new division would be responsible for receiving and recording all citizen complaints involving the sheriff's office and forward the complaints to the sheriff's internal investigations unit for investigation.    In addition, the division of law enforcement oversight shall receive and record “Whistleblower” notifications made by employees in the sheriff’s office.  Staff would be expected to have law enforcement and investigation experience.
Furthermore, the ordinance requires that the new division monitor all investigations.  A significant new responsibility in the area of investigations is added by the ordinance where, at the discretion of the deputy director of law enforcement oversight (a new position created in the Office of Citizen Complaints reporting to the Director—Ombudsman), division staff would participate in investigations performed by the sheriff’s office internal investigations unit.  These new investigatory responsibilities would include interviewing witnesses, including employees, and reviewing evidence and documents associated with complaints at any time during the course of the investigation.  At the discretion of the deputy director of law enforcement oversight, the division of law enforcement oversight may also conduct independent investigations.  As part of the division’s proposed review function, the division would also review all findings and recommendations of the sheriff's office internal investigations unit and report to the sheriff:
· whether the complaint should be sustained;
· whether the investigation was fair and thorough;
· whether the findings and recommendations were reached without bias; and
· whether the recommended disciplinary action was appropriate under sheriff's office protocol.
Additionally, the deputy director may issue recommendations for policy changes and reforms directly to the sheriff to improve policies, procedures, and internal investigations.  The ordinance also proposes that the deputy director issue tri-annual written reports on all investigatory activities and their resolutions and present these reports to the county council.

The second major element of the proposed ordinance requires that the auditor establish a permanent and ongoing law enforcement audit process.  The auditor currently performs audits, as directed by the council, of all county agencies including the sheriff.  However, the proposed ordinance would add new, permanent requirements for reviewing the sheriff’s office and require that those audits to be performed by individuals with law enforcement expertise.  The ordinance proposes that the auditor acquire an outside law enforcement expert to conduct an initial audit of the sheriff’s office internal investigation operations and practices.  In addition, the auditor would use the services of this expert to provide periodic reviews of the sheriff's office and presents the results of the reviews to the council.

Further, the ordinance would require that the auditor assess and review the reports and recommendations from a newly division of law enforcement oversight in the Office of Citizen Complaints.  Based on these reviews, the ordinance requires that the auditor review the effectiveness of the division of law enforcement oversight.  The proposed ordinance allows that the auditor can either hire qualified personnel with expertise in law enforcement oversight or contract for independent consulting services with appropriate expertise, or both.
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