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Metropolitan King County Council
Committee of the Whole

REVISED STAFF REPORT
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	Name:
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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2022-0413.2, which would authorize the Executive to enter into a new short-term agreement with Puget Sound Energy, passed out of committee on December 7, 2022, with a “Do Pass” recommendation. The proposed ordinance was amended in committee with Amendment 3, which made revisions to the statement of facts to outline the unique circumstances provided by Executive staff and also replaced the transmitted agreement with an updated agreement dated 12/7/22. The 12/7 agreement uses the payment formula established by the settlement agreement, updates the language in the recitals for consistency, and makes additional changes recommended by Puget Sound Energy.




SUBJECT

Proposed Ordinance 2022-0413 would authorize the Executive to enter into a new short-term agreement with Puget Sound Energy (PSE) for the sale of environmental attributes associated with landfill gas produced by the Cedar Hills Regional Landfill ("landfill gas"). 

SUMMARY 

Landfill gas is generated through the decomposition of waste buried in the County's Cedar Hills Regional Landfill. This gas is captured by a gas control system and sold under contract to Bio Energy Washington (BEW), which has a processing plant onsite at the landfill and processes the landfill gas into pipeline-quality natural gas. Under state law, landfill gas is classified as a "renewable resource."[footnoteRef:1] Associated with the landfill gas, therefore, are environmental attributes (also referred to as emissions credits). Under the agreement between the County and BEW, the County retains any and all rights to the environmental attributes that are attributable to the landfill gas.[footnoteRef:2] Under a separate agreement, to which the County is not a party, BEW sells the processed gas to PSE. [1:  RCW 19.285.030(21)]  [2:  Ordinance 15782] 

 
In 2011, the Council authorized the Executive to sell the environmental attributes associated with the landfill gas production to PSE. This resulted in PSE having the rights to both the processed gas and the attributes. According to Executive staff, the gas paired with the attributes is significantly more valuable than the gas alone.[footnoteRef:3] This PSE/County contract has an initial term of eleven years with automatic extensions in certain circumstances, but Executive staff sent a notice of termination in 2019 that the contract would end on December 31, 2022. According to the proposed ordinance, this termination notice was sent with the belief that market conditions for environmental attributes had become more established, and the County could renegotiate a long-term environmental attribute contract that would provide greater public benefit.  [3:  Ordinance 17022] 


Proposed Ordinance 2022-0413 would authorize the Executive to enter into a new short-term contract, with only a 6-month term, with PSE for the sale of the environmental attributes associated with the landfill gas, largely under the same terms as the contract expiring this year. 

Executive staff indicated that they believe the public benefit is maximized by the arrangement with BEW and PSE, but that given the evolution in the environmental attributes markets since 2011 when the PSE/County contract was executed, a renegotiation of terms for a longer-term contract is warranted. While these negotiations are underway, Executive staff are not confident that they can finalize a new agreement before the existing PSE/County contract terminates. If the existing contract terminates at the end of the year and the proposed short-term contract is not executed, it is expected that the County would not receive revenue from PSE for sale of the environmental attributes, which the fiscal note estimates for the six-month period would be approximately $1.75 million. 

There are two issues identified by staff that may warrant Council consideration of an amendment that are discussed in further detail later in the staff report:

1. While the proposed ordinance recognizes that unique circumstances are required to allow for direct contracting with PSE, it does not provide the unique circumstances: Under existing King County Code, sales of the environmental attributes  may be made in the best interests of the public to a person or entity through a direct agreement negotiated by the Executive and approved by the Council "when unique circumstances are present." The statement of facts in the proposed ordinance does not clearly state what those circumstances are. 

2. Settlement payment structure not included in transmitted agreement: In 2020, the County sued PSE over the interpretation of the payment terms in the existing PSE/County contract. As part of the settlement, PSE agreed to a revised payment formula that applied to the remaining years of the existing contract (2020-2022). This revised payment formula is not included in the transmitted, proposed short term contract.  It contains the same payment provisions over which the County sued PSE in 2020. 

BACKGROUND 

Landfill Gas Generation and Collection. The Cedar Hills Regional Landfill, located in unincorporated Maple Valley, is the single operating landfill in King County and receives garbage from the cities and unincorporated areas in the County's regional solid waste system.[footnoteRef:4] Landfill gas is generated through the decomposition of waste buried in the landfill and is captured by a gas control system to minimize emissions escaping through the ground or air. According to the 2019 Comprehensive Solid Waste Management Plan (2019 CSWMP), the landfill gas consists of about 50 to 60 percent methane, with the remainder made up of carbon dioxide and trace amounts of oxygen, nitrogen, and other gases.[footnoteRef:5] [4:  Includes all cities in King County except for Seattle and Milton]  [5:  Ordinance 18893] 

 
The collected landfill gas is ultimately sold for beneficial use and the figure below provides a graphical introduction of the existing arrangement between the County, Bio Energy Washington (BEW), and Puget Sound Energy for the landfill gas collection, processing, and sale, as well as the sale of the associated environmental attributes of the landfill gas. The contractual arrangements are discussed in further detail in subsequent sections of the staff report. 

Figure 1. Contractual Arrangements for the Collection, Processing and Sale of County's Landfill Gas (and Associated Environmental Attributes) 
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County Sells Collected Landfill Gas to Bio Energy for Processing. In 2003 and 2007, the Council approved agreements between the County and BEW for BEW to purchase the landfill gas collected at Cedar Hills.[footnoteRef:6] BEW operates a landfill gas-to-energy facility onsite at the landfill where landfill gas is processed to convert the methane portion of gas into pipeline-quality natural gas, sometimes referred to as "PQG." The current agreement between the County and BEW is in effect until 2030, with the option of two additional five-year extensions. Prior to this arrangement, the County burned the collected gas in high-temperature flares at the landfill. [6:  Ordinance 14723; Ordinance 15872] 


BEW Sells Pipeline-Quality Natural Gas to Puget Sound Energy. BEW has an agreement with PSE, to which the County is not a party, where BEW sells PSE the pipeline-quality natural gas. This gas is routed through a nearby gas line into the PSE grid and is also used to power the BEW facility. According to the 2019 CSWMP, the renewable natural gas produced by the BEW facility from landfill gas each year equals the amount of energy to meet the natural gas needs of over 19,000 homes in King County or to substitute for the energy use of 11.2 million gallons of diesel fuel.

County Sells Environmental Attributes to PSE. Under state law, landfill gas is classified as a "renewable resource."[footnoteRef:7] Associated with the landfill gas, therefore, are environmental attributes (also referred to as emissions credits). Under the agreement between the County and BEW, the County retains any and all rights to the environmental attributes that are attributable to the landfill gas.[footnoteRef:8] In 2011, the Council authorized the Executive to sell these environmental attributes to PSE, which resulted in PSE having the rights to both the processed gas and the attributes.[footnoteRef:9] Research by Executive staff and consultants at the time indicated that there was not a market for selling the rights to the environmental attributes separate from the gas itself and the attributes had limited value to anyone other than the entity that owns the gas. Therefore, the Executive proposed and the Council approved moving forward with the direct sale of the attributes to PSE (as purchaser of the PQG from BEW) and a related code provision[footnoteRef:10] that would exempt the sale of environmental attributes from the existing code provisions governing surplus property "when unique circumstances are present."  [7:  RCW 19.285.030(21)]  [8:  Ordinance 15782]  [9:  Ordinance 17022]  [10:  K.C.C. 4.56.250] 


At a high level, the PSE/County contact is structured such that the County receives a portion of the revenues from PSE's sale of the environmental attributes. This contract has an initial term of eleven years with automatic extensions in certain circumstances. However, Statement of Fact #8 in the proposed ordinance states that, in 2019, King County sent a Notice of Termination of Purchase and Sale Agreement at End of Initial Term to Puget Sound Energy to terminate the contract on December 31, 2022. According to Executive staff, this termination notice was sent with the belief that market conditions for environmental attributes had become more established, and King County could renegotiate a long-term environmental attribute contract that would provide greater public benefit. Additionally, following the notice of termination, the County initiated litigation[footnoteRef:11] with PSE over the interpretation of the payment terms in the existing PSE/County contract that ultimately ended in a settlement agreement. [11:  King County Superior Court, Case No. 20-2-09907-4 SEA] 


Estimated Annual Revenues to SWD. Under the existing agreement with BEW and the contract with PSE, the Solid Waste Division receives revenue from both the sale of the landfill gas and the environmental attributes associated with that landfill gas. The 2019 CSWMP noted that the revenue received is highly volatile, and has ranged from $1.0 to $7.0 million per year, depending on production rates and the market price. Executive staff indicate that for 2022, the estimate for the environmental attributes alone is between $5 million and $7+ million.

ANALYSIS

Proposed Ordinance 2022-0413 would authorize the Executive to execute a new short-term agreement with PSE. Executive staff provided a redline of the existing contract that terminates on December 31, 2022 (included as Attachment 4 to the staff report). 

The proposed short-term agreement largely continues the existing agreement terms,  with two exceptions:

· Term/Effective Date: The proposed agreement would be effective as of January 1, 2023, once fully executed and would remain in effect until June 30, 2023, unless sooner terminated pursuant to agreement terms.
· Right to Terminate: The proposed agreement adds language that would allow either party to have the right to terminate the agreement for any reason with sufficient notice. In the current contract ending this year, there is a provision where each party shall be deemed to have waived its right to terminate the agreement upon notice from PSE that certain conditions have been met, such as that PSE has entered into transaction(s) for all of the pipeline quality gas for the sale of Renewable Energy Certificates (REC) at a price equal to or greater than $13.00 per REC, among other conditions as provided.[footnoteRef:12] This provision is removed in the proposed agreement.   [12:  "Each Party shall be deemed to have waived its right to terminate this Agreement as of the end of the then-current Initial Term or Renewal Term if, prior to the end of such Initial Term or Renewal Term, Buyer shall have provided notice to Seller pursuant to Section 10.3 ("Transaction Notice") that Buyer has entered into one or more transactions for all of the Pipeline Quality Gas from the Plant (less applicable pipeline fuel to deliver gas, as established by applicable transporter's tariff,) (a) for (i) the sale of RECs at a price equal to or greater than $13.00 per REC or (ii) the sale of Pipeline Quality Gas at a price per decatherm or MMBtu that is equivalent to or greater than a notional price of $13.00 per REC (determined with reference to the then-current REC market) had PSE generated and sold RECs with such Pipeline Quality Gas or (iii) both (i) and (ii), and (b) the term of such transaction(s) extends beyond the end of such Initial Term or Renewal Term. Buyer shall specify in the Transaction Notice the term of each transaction and the number of RECs or renewable energy credits for which Buyer has transacted, and Buyer shall confirm in the Transaction Notice that the price or notional price, as applicable, is equal to or greater than $13.00 per REC or renewable energy credit." (Sec. 1.2)] 


Executive staff note they have retained third-party support to assist in market evaluation and in contract negotiation for the next longer-term contract with PSE. The transmittal indicates that the proposed ordinance "would allow, but not require" the County to enter into the proposed short-term contract with PSE while negotiating a longer-term environmental attribute contract. According to the transmittal letter, "This agreement essentially serves as a short-term extension of the existing terms and will allow the County maximum flexibility in its contract negotiations." Executive staff indicated that they believe that the public benefit is maximized by the arrangement with BEW and PSE, noting in the transmittal letter that the proposed agreement would "provide a benefit to the public by providing for continued revenue and support for beneficial use of the landfill gas, until a longer-term environmental attribute contract has been negotiated." 

As noted previously, the existing contract for sale of the environmental attributes to PSE expires on December 31, 2022, and while negotiations of a longer-term contract are underway, Executive staff are not confident that they can finish negotiations by the end of the year. If the existing agreement terminates at the end of the year and the proposed short-term contract is not executed, it is expected that the County would not receive the revenue from PSE for sale of the environmental attributes, which the fiscal note estimates for the six-month period would be approximately $1.75 million. 






Potential Issues for Council Consideration. There are two issues that may warrant Council consideration of an amendment:

1. While the proposed ordinance recognizes that unique circumstances are required to allow for direct contracting with PSE, it not provide the unique circumstances: 

King County Code (KCC) Chapter 4.56 outlines the requirements concerning the County's real and personal property. Under KCC 4.56.250, the sale of rights, title or interests in emissions credits, offsets or allowances or renewable energy certificates, credits, benefits, environmental air quality credits and any similar rights, title or interests held by the County are exempt from the real and personal property requirements "when unique circumstances are present." Code allows such sales to be made in the best interests of the public to a person or entity through a direct agreement negotiated by the Executive and approved by the Council.

Executive staff provided the following response when asked what unique circumstances were present to allow the direct sale for the six-month period: "What is still unique is that, because King County does not own the Product Gas (Pipeline Quality Gas) sold by BEW to PSE, there are not clear markets for our environmental attributes unless they are paired with the gas." However, this justification appears somewhat circular given that the reason cited for terminating the existing contract was because the environmental attributes market had become more established since 2011. 

When pressed  by Council staff, Executive staff acknowledged that for the least the next 6 months there are no viable options for the County to sell the environmental attributes separate to an entity that does not also purchase the processed gas.  As PSE is the buyer of BEW's processed gas, PSE remains the uniquely viable purchaser of the environmental attributes. This justification is similar to the unique circumstances justification the Council made in 2011, when it authorized the County's initial PSE environmental attributes contract.  

The statement of facts in the proposed ordinance does not clearly state the unique circumstances present for the proposed agreement. Therefore, it could be amended to include the unique circumstances provided by Executive staff to better document compliance with the K.C.C. requirements. 

2. Settlement payment structure not included in transmitted agreement: 

In 2020, the County sued PSE over the interpretation of the payment terms in the existing PSE/County contract. As part of the settlement, PSE agreed to a revised payment formula that applied to the remaining years of the existing contract (2020-2022).  It also made a payment to the County for past years (2011-2019) to partially account for PSE's shortfall in payments to the County based on that formula. This revised payment formula is not included in the transmitted, proposed short-term contract.  The proposed contract contains the same payment provisions over which the County sued PSE in 2020.

Council staff asked if the County was going to get paid according to the settlement agreement terms if the proposed agreement were executed. Executive staff stated "The reason no changes were proposed is that we are seeking to keep the contract in substantially the same form to minimize the temptation to make a multitude of other changes. Because of the intended short term (6 months) associated with this proposed PSA, we don't believe the contract the old pricing methodology would be problematic. However, if Council wanted to reflect the updated pricing methodology we would have no concerns with that either." According to Executive staff, the impact of using the old pricing methodology instead of the settlement formula cannot be precisely forecasted at this time. However, Executive staff state that "While we cannot know the precise price variables at this time (such as PSE's payments to BEW and future natural gas market prices) and thus revenue, we estimate that the potential differential between the original agreement and the settlement methodology could be minimal or up to $200,000 less revenue under the original formula for a six month extension."  However, when questioned further, Executive staff agreed that including the settlement agreement payment formula would eliminate any ambiguity as to the payment terms that arose under the prior contract. 

The Council could amend the proposed agreement language to update the payment methodology to reflect current practice.

Legal Analysis. Legal counsel recommends amending the statement of facts to more accurately reflect unique circumstances justification that Executive staff recently confirmed.  Additionally, legal counsel recommends, to avoid any potential confusion as to the expected payments, to amend the proposed agreement to include the payment formula contained in the settlement agreement, and under which the parties have operated for the last 3 years. 

Effect of Council Adoption. The proposed ordinance would allow the Executive to enter into a six-month contract with PSE for the sale of the environmental attributes attributable to the landfill gas generated by Cedar Hills under largely the same terms as the existing contract ending this year while a longer-term contract is negotiated. Additionally, by adopting the ordinance, the Council would be agreeing that unique circumstances are present and that it is in the best interest of the public to allow the direct negotiated sale of the environmental attributes with PSE for the contract duration.
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