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SUBJECT

Overview of noise issues.
SUMMARY

When King County’s unincorporated area residents experience neighbor noise issues that interfere with quality of life, they may try to turn to the King County noise code for relief. In doing so, the County and residents suffering from the noise find it difficult to get an infraction issued that will stand up in court. Two primary reasons for this difficulty are the lack of resources of the County to enforce the noise code and code language that has proven difficult to interpret. 
This briefing presents a history of the County's noise code and its enforcement, highlights areas of the code involving noise, and discusses policy issues for improving the county’s noise code.

BACKGROUND

It is King County’s policy to minimize exposure of residents "to the physiological and psychological dangers of excessive noise and to protect, promote and preserve the public health, safety and welfare." (KCC 12.86.010) 

Noise laws adopt three main approaches to determining how much noise is too much. The first approach is to establish maximum permissible sound levels (measured in decibels) for noise, typically taking into account context such as whether it is rural, residential, commercial or industrial. Maximum permissible sound levels might also be specified for certain types of activities and times of day, such as construction work, motor vehicles, or watercraft. A technical description of decibels is attached to this staff report as Attachment 1.
The second approach is to have public nuisance or public disturbance provisions that describe unlawful noise in more general terms, such as sound that unreasonably interferes with comfort, health or safety. Unlawful sound may be characterized as noise that interferes with conversation at a specified number of feet, for example.

The third approach is to employ both methods, which is King County’s approach. King County’s noise code can be found at K.C.C. Chapters 12.86 through 12.100, and is attached to this staff report as Attachment 2.
Noise Control Legislative History

The federal government passed the Noise Control Act in 1972 to promote a national policy of noise reduction for the public’s health and welfare, coordinated by the United States Environmental Protection Agency. Possibly in the interest of seeking grant funding, there was a lot of local enactment activity. Federal funding later went away and emphasis was placed on state and local enforcement of noise control.

In 1974, Washington State enacted noise control legislation, finding that "inadequately controlled noise adversely affects the health, safety and welfare of the people, the value of property, and the quality of the environment." (RCW 70.107.010) The law directed the Department of Ecology to adopt noise rules, including maximum noise levels permissible in identified environments. Local governments are encouraged to adopt their own measures for noise abatement and control, but the standards must be approved by the director of the Department of Ecology. Standards are deemed approved if the Department of Ecology fails to act within 90 days. (RCW 70.107.060)

In 1977, King County enacted its noise code (see Attachment 2, KCC Noise Code). It sets its own maximum decibel levels (less than the state’s) and also contains public nuisance and public disturbance provisions.

King County Noise Code

What Constitutes a Noise Violation: The County code contains two main approaches to noise control. First, it sets maximum permissible decibel levels based on the types of property involved (rural, residential, commercial or industrial). Construction and equipment operation (K.C.C. 12.88.040), motor vehicles (K.C.C. 12.90), and watercraft (K.C.C.12.91) all have noise prohibitions based on sound levels. Measurements of sound require a sound level meter that meets the accuracy of American National Standards Institute specifications.
Secondly, there is a public nuisance and disturbance chapter (K.C.C.12.92) that prohibits public nuisance and public disturbance noise and is not based on decibels. Public nuisances are sounds which unreasonably affect the comfort, repose, health or safety of an entire community or neighborhood (K.C.C. 12.87.250). Public disturbances include things such as frequent horns, loud and raucous sounds, and other sounds that interfere with normal conversation at a distance of 75 feet or more (K.C.C. 12.92.020).

There are exemptions for certain sounds (K.C.C.12.94) and an ability to apply for variances (K.C.C.12.96).

Enforcement: The Director of Public Health and Sheriff are both authorized to administer and enforce the noise code (K.C.C. 12.98.010, 12.99.010). As the "administrator" of the County noise code, the Director of Public Health is responsible for administering the code, including things such as purchasing measuring instruments, training field inspectors, promulgating rules for measuring noise, investigating noise complaints, and issuing orders for noise reduction (K.C.C. 12.98.020). The director may make public nuisance determinations (K.C.C. 12.92.010). The director also approves applications for variances (K.C.C. 12.96.020).
The Sheriff is authorized to enforce the motor vehicle, watercraft, and public disturbance provisions of the code. Public Health and the Sheriff may also call upon other departments to request assistance with code enforcement. (K.C.C. 12.98.010)
Penalties: A violation of the noise code is a civil infraction that carries a penalty of up to $125 (K.C.C. 12.99.015). Depending on what the enforcing agency issues (for example, an infraction versus a notice-and-order) appeals either go to the Hearing Examiner or to district court (K.C.C. 12.99.020). 
Public Health Noise Code Enforcement History

1977-1989: Era of Active Enforcement: When the County noise code was adopted in 1977, Public Health was the sole agency charged with enforcement of the noise code. Public Health indicates that until the mid to late 1980s it maintained an active noise program in its Environmental Health Services Division (EHS) funded largely from the general fund. Enforcement of the county code's sound level requirements was carried out by environmental health specialists trained by a program supervisor and other sound experts. 
To investigate noise complaints, EHS staff entered the field with specialized calibrated equipment to measure sound levels. The investigation and enforcement could require repeated visits to locations where the sounds were occurring. EHS staff issued violation notices to residents if warranted, imposed civil fines, and testified in court at any appeals. 
Public Health reports that enforcement during this time period was time and labor intensive, almost always requiring multiple hours of staff time, waiting at all times of day for the noise to occur, measuring noise, and defending the measurements. 

1990s to Present: Decline in Enforcement Activities: According to Public Health, funding for Environmental Health programs moved largely to a cost-recovery model in the early 1990s, and use of the general fund for noise activities ceased. Environmental Health now operates based on fees for permits and services authorized by the Board of Health. No fees have been established to support noise code administration, except for some fees related to reviewing requests for variances and a plan review fee for environmental review of projects involving noise studies or mitigation. As a result, EHS's noise code enforcement activities were discontinued in the late 1980s or early 1990s.
Mid-1980s to 2008: Ad Hoc Services and Variance Duties: The EHS program manager who was responsible for training specialists retired in 2008. After the discontinuation of noise code enforcement by EHS in the late 1980s, the program manager provided informal consultation and mediation free of charge to residents in his spare time. He had extensive acoustical engineering expertise and could offer advice and recommendations for sound attenuation methods and materials or barriers to reduce environmental sound levels. As a result, his voluntary mediation efforts were often successful at resolving disputes. 
After the program manager retired in 2008, consultation services ceased. Only one environmental health specialist with scientific training remained, who reviewed applications for noise variances. A couple years later that staff was reassigned. Public Health reports that currently it does not review noise variance applications. Instead, a letter is sent acknowledging the request and advising that any noise complaints will be referred to the contact person identified for the project.

In summary, due to a reduction in resources, Public Health no longer administers or enforces the noise code. In 2001, the code was changed to attempt to shift some enforcement to the Sheriff. Presently, KCSO responds to noise complaints in the normal course of officer duties, but, like Public Health, has encountered resource and enforcement challenges.
Noise Work Group
At the request of the Chair of the Law, Justice, Health and Human Services Committee, an interagency work group was convened to examine the County's noise code and to explore ways to make it more effective and enforceable. The impetus for the creation of the group was the concerns and frustrations expressed by unincorporated King County residents who found themselves unable to obtain noise relief under the County’s noise code, especially from neighbor-to-neighbor noise. 
The noise work group consists of representatives from Public Health, King County Sheriff's Office, Hearing Examiner, Council Clerk and Code Reviser, the Prosecuting Attorney's Office, and Council staff, with additional assistance from the Dispute Resolution Center of King County. The work group is also in the process of conducting outreach to the Department of Permitting and Environmental Review and the District Court. 
The scope of the work group is to examine ways to improve the King County noise code, particularly neighbor-to-neighbor noise. The work group is preparing draft code language to improve the effectiveness and enforceability of the County’s noise code, with a goal of presenting its work to the Law, Justice Health and Human Services Committee in early September.

ANALYSIS

Current Code Limitations: In 2012, the Ombudsman produced a memorandum to the Council on unincorporated area noise issues. The memorandum was created in response to numerous complaints the Ombudsman Office had received over several years from residents who were experiencing recurring noise problems and were concerned about lack of noise code enforcement in their neighborhoods. The memorandum identified several policy issues for the Council to consider addressing, including areas of ambiguity within the County noise code. Among the issues identified were the following:
· Interplay of decibel and public nuisance/disturbance provisions
· There is no clear division between industrial/commercial/residential noise, identifying whether the decibel provisions versus the public nuisance provisions apply.

· It is unclear whether a public disturbance can be found if the decibel threshold has not been exceeded.

· Sharing of enforcement duties between Public Health and Sheriff
· There is no clear division between Public Health and Sheriff duties for decibel versus public nuisance/disturbance enforcement.

· Responsibilities are unclear, because the Sheriff shares enforcement duties for all provisions of the code but is separately charged with enforcing specific provisions.

· Public Health is charged with purchasing equipment and training, which would result in Public Health training and equipping law enforcement officers. 
· When Public Health ceased funding for enforcement, the code does not authorize the Sheriff to purchase equipment or conduct training.
Illustrative of these code problems, the Ombudsman memorandum made note of the 2012 case of In Re. Michelle Burtis, where the King County district court in Issaquah dismissed a case brought by the Sheriff for a noise infraction. The court raised concerns about the public disturbance criteria being void for vagueness and unenforceable. In the absence of decibel readings administered by the County, the court dismissed the case. The court commented, “the County is no longer enforcing these laws, and it is their obligation to do it and or rewrite it.”
Policy Issues: Based on work group conversations with KCSO and Public Health, and on the Ombudsman’s analysis of code limitations, it appears that the current county code is not meeting the needs of unincorporated area residents. For successful enforcement, particularly of the decibel provisions, the code requires equipment and staffing that historically existed but has dwindled over time to the point where the code is no longer effectively enforced.
The noise work group has identified four main questions that potential improvements to the County noise code would entail. The work group is continuing to gather information on these four questions.
Policy Issue #1:  What type of noise code system (decibel-based or public disturbance-based) is most effective for King County?

As mentioned above, there are two main approaches to noise regulation across the country. One is a decibel-based approach, setting maximum sound levels for various types of locations or activities, measured by sound level equipment. The other is a public nuisance or public disturbance approach, describing the type of noise that is prohibited with more subjective indicators such as ability to converse within a certain number of feet. Some jurisdictions use both.

Decibel Based Approach: The decibel-based approach has the benefit of providing an objective measure and solid evidence, when done properly. It requires the use of appropriate sound level measuring devices. Its use is commonly associated with measuring noise such as motor vehicles and sound intrusion at property lines. A downside of the approach is the expense of acquiring, maintaining and calibrating sound meters that meet statutory requirements.
 (Public Health staff recall that the sound level meters they used to use cost $15,000 each; the work group will be researching present day cost options as part of its work). Training on use of the equipment can cost several thousand dollars, not including time of the enforcement officer. Logistics of obtaining reliable measurements in the field can involve significant staff time, requiring the officer being present when the noise occurs (or making a return visit when the noise is present), setting up and field calibrating the equipment and the ambient background noise, often measuring the complained-of sound for at least an hour, and doing post-recording calibration work. Because of the resources required, sound level measuring devices are currently not used by Public Health or KCSO for noise code enforcement.
Public Nuisance/Disturbance Approach: The public nuisance/disturbance approach, while subjective, has the benefit of being easier to administer in the field because there is no technical equipment involved. Instead, it relies on an enforcement officer’s judgment that a prohibited noise has occurred. For example, King County has seven categories of noise that constitute a public disturbance, including “the making of any loud and raucous sound within one thousand feet of any school, hospital, sanitarium, nursing or convalescent facility.” (K.C.C. 12.92.020.D.). Unlike the decibel approach, public nuisance/disturbance code provisions tend to be short, simple and nontechnical. 

The King County Sheriff's Office has found the public nuisance/disturbance approach to be effective at resolving noise disputes in the contract cities. A downside of this approach is the subjectivity of the criteria, which may make it ripe for more challenges in court. It also requires confidence of the public in its fair administration by the County.
The table below identifies the approach of cities contracting with King County for police services, plus Seattle and also Everett in Snohomish County. Larger jurisdictions have both decibel and public disturbance code provisions, like King County. With the exception of Carnation, all of the smaller jurisdictions utilizing a decibel-based noise code have adopted state or King County regulations by reference. The rest use only a public nuisance/disturbance approach to noise regulation. 
Table 1. Type of noise code, ordered by population.
	City
	Decibels
	Public Nuisance/ Disturbance
	Population

	Seattle
	Yes
	Yes
	626,600

	Uninc. King County
	Yes
	Yes
	253,100

	Everett
	Yes
	Yes
	104,200

	Shoreline
	No
	Yes
	53,670

	Sammamish
	No
	Yes
	48,060

	Burien
	No
	Yes
	48,030

	SeaTac
	No
	Yes
	27,310

	Maple Valley
	Yes (Adopts KCC)
	Yes
	23,910

	Kenmore
	No
	Yes
	21,170

	Covington
	No
	Yes
	18,100

	Woodinville
	Yes (references WAC)
	Yes
	10,990

	Newcastle
	No
	Yes
	10,640

	Carnation
	Yes
	Yes
	1,785

	Beaux Arts Village
	No
	No
	290

	Skykomish
	Yes (Adopts KCC)
	Yes
	195


The noise work group is continuing to explore what types of models could be feasible for King County. Note that the main focus of the work group is on how best to resolve residential neighbor-to-neighbor noise complaints. 
Policy Issue #2:  Which agency should enforce the noise code and how would it be funded?

Some jurisdictions assign noise complaint enforcement to different agencies based on the type of noise. In the city of Los Angeles, for instance, the Police Department is responsible for the enforcement of Noise Ordinance violations involving people--generated or controlled noises--which are considered disturbances of the peace. Animal complaints go to Animal Regulations. Equipment noise complaints go to the Department of Building and Safety. Gas leaf blowers go to the Bureau of Street Services.
In Riverside County
, California, the Sheriff and Code Enforcement have primary responsibility for enforcing Riverside's decibel-based noise ordinance, but may be assisted by the Public Health Department. The Building and Safety Department handles construction-related exception applications, and the Planning Department handles single event or continuous event exceptions.

In Seattle, noise code enforcement is done by the Department of Planning and Development and police department (SMC 25.08.660). The Department of Planning and Development handles noise issues such as for construction projects. The Seattle Police Department covers residential and public disturbance noise issues such as motor vehicles, musical instruments, human voices, stereos, watercraft, or official special events.
Presently for unincorporated King County and cities contracting with King County for police services, the initial point of contact by residents for most noise complaints is the Sheriff's Office. KCSO fielded roughly 800 noise-related calls last year. Public Health does not track noise data and has not conducted any known noise response-related activities for some time. The noise work group recognizes that KCSO will likely continue to play a key role in noise enforcement, particularly related to quality of life and livability issues associated with neighborhoods. The work group is examining whether there are types of noise activities where other county agencies should be involved as well. The group is also evaluating which department is best equipped to handle variance requests.

Policy Issue #3:  What enforcement mechanisms or penalties should apply?
As shown in the table below, jurisdictions differ in the types and amounts of penalties imposed for noise violations.
Table 2. Noise Code Penalties
	City
	Penalty

	Burien
	$250 then misdemeanor

	Carnation
	Misdemeanor ($500)

	Covington
	$250 then misdemeanor

	Everett
	Civil ($100/day) & criminal ($500/6 mo)

	Kenmore
	$250/$1000 if in a year

	King County
	Class 2 civil ($125)

	Maple Valley
	$71/$250/misdemeanor

	Newcastle
	$250 then misdemeanor

	Sammamish
	$250/$1000 if in a year

	SeaTac
	$250 then misdemeanor

	Seattle
	Tiered civil fines by type or criminal

	Shoreline
	$250 then misdemeanor ($1,000 for chronic nuisance property)

	Skykomish
	$50 then misdemeanor

	Woodinville
	Civil ($125/175/250)


It is not uncommon to have a civil fine that escalates in amount for subsequent offenses by an individual. Sometimes the amount of the fine also depends on whether the previous infraction occurred within the prior 12 calendar months. Comparatively, King County is on the low side of what other surveyed cities fine.
Other considerations are what enforcement document gets issued and which tribunal would hear an appeal. Although the current County code points to Title 23, which routes appeals to the Hearing Examiner (K.C.C. 12.99.020), the Sheriff typically issues infractions, which are appealed to district court (as in Burtis). Additionally, the work group has had conversations with the Dispute Resolution Center of King County on whether the County code could mandate or offer dispute resolution alternatives, such as encouraging mediation prior to filing a case or requiring arbitration to resolve a case.
Policy Issue #4:  What legal considerations will restrict code options?

Noise ordinances have faced constitutional challenges across the country. Problems of proof for the County in the Burtis case were highlighted in the Ombudsman memo discussed above. The Municipal Research and Services Center describes five Washington court decisions where ordinances have either been upheld or not:

Not upheld:
· State v. Immelt, 173 Wn.2d 1 (2011) - The court found a free speech violation in Snohomish County’s public disturbance noise ordinance.
· Spokane v. Fischer, 110 Wn.2d 541, 754 P.2d 1241 (1988) - An ordinance prohibiting frequent and habitual dog barking that disturbs or annoys any person in the neighborhood was found unconstitutionally vague.
Upheld:
· Seattle v. Eze, 111 Wn.2d 22, 759 P.2d 366 (1988) - The court upheld Seattle's noise ordinance. The prohibition of "unreasonably" disturbing others with "loud or raucous behavior" met constitutional requirements of sufficient certainty to provide adequate notice and to avoid arbitrary enforcement.
· Holland v. City of Tacoma, 90 Wn. App. 533, 954 P.2d 290 (1998) - Tacoma's noise ordinance which prohibits the playing of car sound systems at a volume that would be "audible" at a distance of greater than 50 feet was held to be constitutional.
· Everett v. O'Brien, 31 Wn. App. 319, 641 P.2d 714 (1982) - The court upheld Everett's public nuisance noise ordinance.
In addition, there are state and federal laws on noise that need to be taken into consideration. Staff analysis is continuing on the restrictions these laws may place on the county's ability to modify its noise code provisions (such as requirements that a certain type of machine be used to establish a decibel violation). The noise work group will work closely with legal counsel in crafting language. At a minimum, any changes to the county code would need to be approved by the Washington State Department of Ecology. As noted earlier, after 90 days if the Department does not respond, the code changes would be deemed accepted.

Conclusion: The King County noise code was created in 1977, during an era of federal funding for noise control. At that time, much more resources existed for jurisdictions to employ a decibel-based approach to noise enforcement. As funding at the federal level disappeared, states and local governments were left with the responsibility of carrying on noise enforcement with their own resources. Over time, those resources, too, have dwindled. 
Decreasing resources has contributed to enforceability problems with the King County noise code, compounded by ambiguities in the code language. The County code has reached the point where the Burtis court remarked, “…the County is no longer enforcing these laws, and it is their obligation to do it and or rewrite it.”
The goal of the work group is to draft proposed code changes for Committee consideration by early September.
ATTACHMENTS:
1. Description of Decibels

2. King County Noise Code
INVITED:
· David Spohr, Hearing Examiner
· Chris Barringer, Chief of Staff, King County Sheriff’s Office

· Darrell Rodgers, Environmental Health Services Division section manager, Public Health
· Roman Welyczko, Environmental Health Services Division, Public Health

� For example, in King County code, “sound level meter” means “a sound level measuring device, either Type I or Type II, as defined by the American National Standards Institute Specifications, Section 1.4.” (K.C.C. 12.87.310)


� Riverside County has a population of 2.2 million residents including 357,000 unincorporated area residents, albeit spread over a geographic area 3 times the size of King County.





� http://www.mrsc.org/subjects/environment/noise.aspx#public
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