
[image: image1.wmf]
Metropolitan King County Council
Growth Management and Unincorporated Areas Committee

Staff Report

	Agenda Item No.:
	4
	Name
	Rick Bautista

	Ordinance No:
	2004-0122
	Date:
	April 13, 2004

	Attending:
	Harry Reinert, DDES 
	
	


SUMMARY OF key REVISIONS:  

Wetlands
The regulation of wetlands is one of the major components of the executive proposal to protect critical areas and has been the subject of much debate throughout the development of the executive proposal and in committee meetings.

As noted in earlier discussions, the proposed legislation calls for new wetland categorization based on the state Department of Ecology wetland rating system. Because the two (county and state) rating systems each have distinct criteria, a straightforward conversion from one to other should not be assumed.  Moreover, the current county code identifies three wetland classes versus four categories in the state rating system.  
	CURRENT
	PROPOSED

	Wetland classes based on species, vegetation and percent of open water:

Class 1: One or more of following:

· Endangered or threatened species, or their habitat; 

· 40-60% permanent open water and 2 or more vegetated classes; 

· rare plant communities such as peat bogs; and/or

· greater than 10 acres and at least 3 vegetated classes, one of which is submerged vegetation in permanent open water.

Class 2: One or more of the following:

· greater than 1 acre; 

· 1 acre or smaller, greater than 2,500 square feet if urban, and more than 3 vegetated classes; and

· "forested" wetland between 2,500 square feet and 1 acre; or 

· heron rookeries or nesting trees for hawks, owls, or other raptors.

Class 3: Less than 1 acre (rural) or 2,500 square feet (urban) and 1 or 2 vegetated classes 

"Isolated wetlands" are wetlands of any class which meet all of the following:

· 2,500 square feet (rural) or 2,500-5,000 square feet (urban); 

· no permanent open water; 

· hydrological isolation; and 

· determined to be of low function.
	Adopt Department of Ecology’s wetland rating system:

Category I:

· Occurrence of federal- or state-listed endangered or threatened species; 

· High quality native wetlands included in the Natural Heritage Information System; 

· Regionally significant waterfowl or shorebird concentration area; 

· Irreplaceable ecological functions; or 

· Wetlands of exceptional local significance.

Category II: No Category I criteria and meet one of the

following:

· Occurrence of federal- or state-listed species other than endangered or threatened species; 

· Occurrence or habitat of state- or county-recognized priority species; 

· Significant functions that may not be replicated through  creation or restoration; 

· Significant habitat value on state rating form; or Wetlands of local significance that are not Category I

· wetlands.

Category III: No Category I, II or IV criteria and low significant habitat value on state rating form.

Category IV: No Category I, II or III criteria and meet one of the following:

· Less than 1 acre, and one vegetated class with more than 80% soft rush, hard hack, or cattail; or

· Less than 2 acres, and one vegetated class with more


The overall scope of the impact of this conversion to the state rating system is unclear, but it could be significant when considered in conjuction with proposed new buffer widths.  For instance, a wetland currently rated a Class 2 under the current county code could become a Category I wetland under the proposed rating system. Under such a scenario, the buffer would go from 50 feet to 100 feet (urban) or 300 feet (non-urban).
Proposed buffer widths vary, depending on whether a property is located in a rural or urban unincorporated King County.  Significant increases in buffer widths are proposed for wetlands in rural areas. Buffer widths in the urban area are proposed to remain unchanged. However, some level of restoration of wetland buffers in urban areas would be required. This proposed delineation of standards between urban and non-urban areas appears to be driven primarily by the concept that growth will be focused in the urban areas and that a greater environmental benefit would be attained by protecting critical areas in non-urban areas due to lower levels of impervious surface and higher levels of forest cover in rural stream basins.  
	CURRENT
	PROPOSED

	Minimum buffers by wetland class in all areas:

Class I:     100 feet

Class II:      50 feet

Class III:     25 feet
	Minimum buffers by wetland class inside or outside the Urban Area:

Inside the Urban area:
Category I:    100 feet

Category II:     50 feet

Category III:    50 feet

Category IV:   25 feet

Outside the Urban area

Category I:     300 feet

Category II:    200 feet

Category III:   100 feet

Category IV:     50 feet





For the rural area properties, the executive proposal provides for two regulatory paths: a fixed path applying the wetland buffers shown in the table above, or more flexible application of wetland buffers  via completion of a farm management plan or rural stewardship plan. 
There appears to be a significant amount of flexibility to modify wetland buffer widths and to use areas within those buffers under farm management plans developed with the department of natural resources.  
The provisions for rural stewardship plans appear to be less flexible than for farm management plans and establish minimum buffer width for rural stewardship plans (in Section 179E.1) based on sub-basin condition, the wetland condition, and maximum clearing. For example, the buffer to a Category I with low sub-basin and wetland conditions and a 10 percent clearing limit (versus 35 percent) would be reduced from 300 feet to 200 feet.  However, a Category I with high sub-basin and wetland conditions and a 15 percent clearing limit would not be reduced below 250 feet.  Across all categories of wetland, those with low sub-basin and wetland conditions would achieve the greater reductions of buffer widths. 

· 
· 
· 
Aquatic Areas

The regulation of aquatic areas is another major component of the executive proposal to protect critical areas.  As with wetlands, the proposed standards have been the subject of much debate throughout the development of the executive proposal and in committee meetings.

The executive proposal would utilize state Department of Ecology water typing system for streams and other water bodies.  The current Sensitive Areas code applies only to streams. Other water bodies that are not wetlands, like lakes and Puget Sound shorelines, are currently subject to the other provisions of the code, such as the Shoreline Master Program, that are not as restrictive in terms of setbacks.  Switching to the state water typing system will affect a wider number of properties.
	CURRENT
	PROPOSED

	Definition of three stream classes based on size of water body and presence of fish:

Class 1:    Streams with flows of 20 cubic feet per second (cfs) and greater (Shorelines of the State)

Class 2:    Streams less than 20 cfs with salmonids or without salmonids and with year-round flows

Class 3:    Streams with no salmonids and only seasonal   flows 
	Definition of four water types based on size of water body and presence of fish or fish habitat:

Type S:     Shorelines of the State (rivers over 20 cfs, marine shorelines and lakes over 20 acres)

Type F:    All non-shorelines of the state, streams, lakes, and ponds that have fish or fish habitat

Type N:     Other natural waters connected to Type S or F waters

Type O:     Other natural waters not connected to Type S, F, or N waters


While the proposed legislation calls for significantly increased buffers for Type S or F aquatic areas in rural areas (100 feet vs 165 feet), the other categories have lesser or no increase.  Basins with “high” habitat conditions, such as Bear Creek and Issaquah Creek, would be subject to the same buffers in both urban and rural areas.  
Again, staff notes that for the non-urban area properties, the executive proposal provides for an option of complying with the fixed aquatic area regulations shown on the table below or by utilizing several methods for obtaining relief (in Section 182.D) from the fixed regulations through farm management plans or rural stewardship plans.  As with wetlands, rural stewardship plans would be subject to provisions for mimimum buffer widths based on basin condition, location of the property with the basin, buffer condition, and maximum clearing. 

	CURRENT
	PROPOSED

	Buffers by stream class:

Class 1:      100 feet (generally)

                   150 feet (Bear Creek basin only)

Class 2:      50 feet (no salmonids present, 100 feet in Bear Creek basin)

                   100 feet (with salmonids, 150 feet in Bear Creek

                   basin)

Class 3:     25 feet

                  50 feet (Bear Creek basin only)
	Minimum buffers by water type:

In the Urban area

Type S or F:                  115 feet 

Type S or F in a subbasin designated "high" on the Basin Condition Map                165 feet

Type N:                            65 feet

Type N in Bear Creek:  100 feet
Type O:                           25 feet

Outside the Urban area

Type S or F:      165 feet 

Type N:               65 feet

Type O:               25 feet


Critical Aquifer Recharge Areas 
Critical aquifer recharge areas occur where the most critical surface and rainwater soak into the ground to replenish aquifers.  Aquifers provide drinkable water supplies, brought to the surface from wells. Critical aquifer recharge areas (see map on Attachment 2) include sole source aquifers and areas around municipal wells.  

Risks to the quantity and quality of groundwater vary based on soil type, geological characteristics, and the type of land uses taking place within an aquifer recharge area. 
The executive proposal creates three categories of critical aquifer recharge areas as follows:
· Category I critical aquifer recharge areas include those mapped areas that King County has determined are highly susceptible to groundwater contamination and that are located within a sole source aquifer or a wellhead protection area,

· Category II critical aquifer recharge areas include those mapped areas that King County has determined:

· Have a medium susceptibility to ground water contamination and are located in a sole source aquifer or a wellhead protection area; or

· Are highly susceptible to groundwater contamination and are not located in a sole source aquifer or wellhead protection area, and
· Category III critical aquifer recharge areas include those mapped areas that King County has determined have low susceptibility to groundwater contamination and are located over an aquifer underlying an island that is surrounded by saltwater.

	Critical Aquifer

Recharge Areas (CARA)
	If occurs with
High Susceptibility
	If occurs with

Medium Susceptibility
	If occurs with Low Susceptibility on an island

	Sole Source Aquifer
	Category I
	Category II
	Category III

	Wellhead Protection Area
	Category I
	Category II
	

	All Other Areas
	Category II
	
	


Protection for critical aquifer recharge areas involves restricting or imposing conditions on land uses and development activities that pose the greatest risk to critical aquifer recharge areas.  For example:
· New underground storage tanks, hazardous liquid transmission pipelines, golf courses, cemeteries, and wrecking yards will all be prohibited in Category I  areas. 
· New underground storage tanks will be allowed in Category II areas if they have appropriate protection.  
· On-site septic systems on parcels less than one acre would not be allowed in any critical aquifer recharge area unless they meet specific standards for nitrates.  
· Low-Impact Development practices would be recommended in these areas to help protect groundwater recharge. 
· In Category III areas, testing is required for saltwater intrusion when new wells are installed within 200 feet of the shoreline. 
Channel Migration Hazard Areas
Two major types of hazards associated with flooding are experienced in King County: inundation and stream bank erosion. Areas with inundation problems are regulated as flood hazard areas.  Areas at risk due to stream bank erosion, rapid stream incision, and shifts in the location of stream channels are called "channel migration areas.” 
All natural river channels shift the location of their channels to some degree over time. In a channel migration hazard area, a river is likely to move laterally which can result in property being damaged or destroyed.  A house may be on a high bank above the 100-year flood elevation, yet it can still be endangered if the river erodes the ground and undercuts the bank beneath the house.
King County currently restricts development within the migration path of some rivers through a public rule adopted in 1999 (see Attachment 3).  Prior to that rule, no development was allowed in severe channel igration hazard areas. The executive proposed ordinance would adopt the standards essentially contained in the current rule.  In the future, the public rule process would be used to adopt the maps and define the criteria for mapping. 
Because floodplain maps only show inundation areas, King County has mapped areas at risk due to stream bank erosion.  Channel migration zones are already mapped for the following rivers: Lower Tolt, Lower Raging, Middle Green, and three forks of the Snoqualmie River.  Attachment 4 is a cover sheet showing location of detailed maps that can be provided to members upon request or viewed on the county web site.  Only mapped channel migration zones are regulated.  Mapping is underway (see Attachment 5) and should be complete by December 2005 for the following rivers: Cedar, White, and South Fork Skykomish.   At this time, no additional mapping is planned beyond 2005.
Channel migration areas are designated on these maps as being either “severe” or “moderate.”  A designation of “severe” indicates that the area is likely to lie within the path of the channel’s migration during the next 50 years if the river moved in that direction.  A designation of “moderate” indicates that the area is likely to lie within the width of the channel’s migration over the last 100 years. The mapping and designation are based on historical data and analysis of the geology and morphology of the floodplain.  The proposed changes would more explicitly identify continuation of agricultural activities as an allowed use. 
	CURRENT
	PROPOSED

	Within moderate hazard channel migration areas may include:

· Maintenance, repair and expansion of any use or structure if the footprint is not expanded toward any source of channel migration;

· New primary and accessory structures on lots established on or before February 16, 1995, when:

1. located as far as practical from the migrating channel, and 

2. no feasible location is available on-site;

· Subdivision of property if:

1. all lots contain at least 5,000 square feet of buildable land outside of the channel migration areas,

2. access to all lots will not impinge upon the channel migration areas, and 

3. all infrastructure is located outside of the channel migration areas with the possible exception of septic systems

Within severe channel migration hazard areas, uses may include
· Maintenance, repair, modification, or addition to existing critical facilities

· Maintenance, repair, modification, or addition to existing accessory structures

· Maintenance or repair of existing flood control facilities, roads, on-site sewage disposal facilities or water supply wells and increases to the depth of existing water supply wells

· New accessory structures, excluding on-site sewage disposal facilities, and water supply wells

· Livestock flood sanctuaries

· Channel enhancement and restoration projects
	Within moderate channel migration hazard area – same as current.

Within severe channel migration hazard area, uses may include:

· Maintenance, repair or replacement of existing structures or infrastructure
· Continuation of existing agricultural activities 

· New structures, infrastructure and expansion of agriculture activities that may be required to meet new standards or may not be allowed unless a variance or alteration exception is approved or a farm plan is developed.  
· New uses subject to conditions, such as:

· Dock or pier

· Slope stabilization

· Grading and clearing beyond the minimum buffer width when the severe channel migration hazard area expands the buffer

· Cutting hazard trees, harvesting plant material, removing noxious weeds and invasive vegetation, limited brush removal

· Cutting up to 1 cord of firewood in a buffer greater than 5 acres

· Forest practices

· Public roads, farm field access drives, trail outside of the severe channel migration hazard area

· Utility corridors and utility facilities

· Surface water conveyance system, surface water flow control or water quality treatment facility

· Flood protection facility

· Agricultural activities 


ISSUES:  

Fixed versus Flexible Regulations

A key feature of the executive proposal is the option of a flexible regulatory path via development of a farm management plan or rural stewardship plan. 
Farmers can continue current farming activites without preparing a farm management plan.  A farm management plan, developed with the aid of and approved by the department of natural resources, would only be required when expanding agricultural operations to new areas or to allow for a ditch maintenance program that would not require a grading permit.  The proposed standards for these farm management plans rely on the use of best management practices and appear to be quite broad in terms of the modifications to buffers and the permitted uses (i.e. alterations) allowed with a buffer.
Rural property owners could vary from fixed regulations through a property-specific rural stewardship plan approved by the county department of natural resources with assistance from the department of development and environmental services.  The proposed standards for rural stewardship plans do not appear to be as flexible as those applying to farm management plans.  The proposed ordinance includes provisions for reducing wetland and aquatic area buffer widths for properties developing a rural stewardship plan.  However, the amount of latitude to modify buffers is dependent upon basin condition, buffer condition, and a commitment to limit clearing.  

Furthermore, once the buffers are established through the rural stewardship plan, the buffers would not be eligible for further modification using buffer averaging or provisions for permitted alterations. 

NOTE:  The implementation of flexible regulations, as well as, incentive programs such as the Public Benefit Rating System that qualify a landowner for reductions in property tax will be further explored in upcoming committee meetings. 
Basin Condition Map
The Basin Condition Map included as Attachment 1 of the staff report is integral to determining what buffer standards apply to wetlands and aquatic areas in Urban Areas, as well as, to the decision-making for modifications to through both farm management plans and rural stewardship plans.  In regard to modifications for aquatic areas (page 193) through rural stewardship plans, the executive proposal applies standards that differentiate between being located within the upper or lower portion of a subbasin.  However, the map itself does not illustrate that differentiation. 
Channel Migration Areas
Although the proposed standards have essentially applied to channel migration areas since 1999, the executive proposal related change to aquatic area buffers wherein such buffers are to be measured from the outside edge of severe channel migration areas. In some cases, this would mean that aquatic area buffers could be located a significant distance from an aquatic area, as it currently exists.  

ATTACHMENTS:  NOTE: Due to their length, the proposed ordinances are included in the binders provided to committee members rather than attached to each weekly staff report. 
1. Basin Condition Map

2. Critical Aquifer Recharge Area Map

3. Channel Migration Hazard Area public rule

4. Channel Migration Hazard Area Maps cover page
5. Channel Migration Zone (CMZ) Mapping Areas
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