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REVISED STAFF REPORT
COMMITTEE ACTION
On September 5, 2012 the Committee approved an amendment to Proposed Ordinance 2012-0247, and recommended “do pass as amended”.  The amendment required the Facilities Management Division, in consultation with the Solid Waste Division, to undertake a solicitation for proposals for design and engineering of the Factoria Recycling and Transfer Station project using the “63-20” procurement methodology, and to prepare a comparative evaluation of responses in relation to costs and scheduling projected under the Executive’s proposal, with a report to the Council due January 15, 2013.
SUBJECT:  Providing for the procurement of contracts for design and construction of the Factoria Recycling and Transfer Station
SUMMARY:  
Proposed Ordinance 2102-0247 recommends utilization of the “Competitive Negotiation” methodology authorized in state law for the procurement of a contract for the design and construction of the Factoria Recycling and Transfer Station, as part of the ongoing upgrade of the solid waste transfer station system, based on a 2007 Council-approved plan. 

BACKGROUND:
The Factoria Transfer Station, located at 13800 SE 32nd St, Bellevue, provides a transfer opportunity for solid waste and recycling for the central east side of the service area.  The station was included in the review of capital facilities conducted cooperatively by the Solid Waste Division, Metropolitan Solid Waste Advisory Committee and the Solid Waste Advisory Committee. The results of that review were reported in the Solid Waste Transfer and Waste Management Plan, adopted by the Council in 2007.  
The central recommendation of the Plan was a system-wide upgrade of the transfer station network, recognizing that many of the stations had been built 40 or more years ago, and don’t meet current system needs.    The Plan recommended replacement of the Factoria Station at the same location, as part of a broader system wide upgrade.

The system upgrade is underway.  Construction work on the first phase of the Bow Lake Recycling and Transfer Station has been completed, and the new station is open to the public for waste transfer services.  

The Factoria Transfer Station has been identified by the Solid Waste Division as the next station for upgrade.  A facility master plan for the project was completed and adopted by the Council in 2011.  Next steps include contracting for detailed architectural design and facility construction and financing.   The Executive has transmitted legislation seeking Council approval of an alternative procurement process, intended to provide the Solid Waste Division with greater flexibility in identifying and qualifying prospective contractors for the design and construction work.  

“Competitive Negotiation” process

The Executive is seeking authorization for a process referred to as “Competitive Negotiation”, as authorized in state law
.  The transmittal letter notes that, compared to the standard “Design/Bid/Build” process, the Competitive Negotiation approach “allows the County to select the general contractor that provides the best value to the County. This process also allows coordination between the general contractor, designer and the division prior to award of the construction contract, providing more cost certainty and less schedule risk”.   RCW 36.58.090, notably, provides a key role for the legislative authority in the process.  Key elements of that process are summarized below:

· Legislative Authority may contract with one or more vendors for one or more phase(s) of the design, construction or operation of “solid waste handling systems”.
· County publishes notice of requirements and criteria for selection of vendors, and requests submission of qualifications statements or proposals. 
· Legislative authority may designate representative to evaluate vendors; Legislative authority or representative may request submission of qualifications statements, and may later request more detailed proposals from one or more vendors who have submitted qualifications statements, or representative may request detailed proposals.
· Representative evaluates qualifications or proposals.
· Discussions and interviews held; if two or more vendors submit qualifying proposals or qualifications, discussions to be held with at least two vendors.
· Representative recommends vendor or vendors determined to be best qualified to legislative authority; Legislative authority selects one or more qualified vendors for design, construction and/or operation of facility.  
· Legislative authority or representative seeks to negotiate contract with selected vendors; before signing contract, legislative authority holds public hearing, makes written findings that it is in the public interest to enter into the contract, that the contract is financially sound, and that this contracting method is advantageous for the county.
Update from August 21 Committee Review
At the previous meeting of the committee, staff reviewed the Executive’s recommendation for utilization of the “Competitive Negotiation” method for selecting a contractor for the design and construction of the Factoria Recycling and Transfer Station.  Several issues were discussed in that review, as follows:

· The Auditor’s recommendation for a systematic review of alternative procurement methods, and the Auditor’s summary that the Public-Private Partnership method has a positive history of concluding projects on time and on budget.  
· In its 2011 audit of Solid Waste Transfer Station Capital Projects, the Auditor said in Recommendation 4, in part:  “SWD should provide county policymakers systematic analysis of:..which project financing and delivery method is most likely to result in lower capital costs.”  In the 2008 “Alternative Capital Project Delivery Methods Study” the Auditor said, “While FMD has had consistently good results delivering projects using public-private partnerships, the performance of projects constructed by the three agencies using other delivery methods, including the traditional Design-Bid-Build method, varies”; and also, “While FMD has extensive experience using alternative capital project delivery methods, the other agencies participating in the study, Transit Division and Solid Waste Division, have no experience with alternatives to the Design-Bid-Build process.  We believe FMD’s experience with alternative methods can be useful to other county agencies considering those approaches (note:  since 2008, Solid Waste has made significant progress on the Bow Lake project, which utilized the Competitive Negotiation alternative process). 

· The role of the legislative authority in the selection of contractors, including arriving at a finding that it is in the public interest to enter into the contract, that the contract is sound, and that it is advantageous to use this contracting method;
· Legal or policy concerns with the Council undertaking such role in the procurement process
· The adequacy of the review of alternative procurement methods undertaken by Solid Waste pursuant to Auditor recommendations
Review of alternatives
There are a number of alternative procurement methods authorized by state and local law, including Design/Bid/Build, Design/Build, General Contractor/Construction Manager, and Public-Private Partnership (63-20) methods.  These were the subject of review in the Auditor’s 2008 Alternative Capital Projects Delivery Methods study.  That study noted that the Facilities Management Division has made extensive use of Public Private Partnerships (63-20) to deliver capital projects, and that their performance regarding scope, schedule and budget has been favorable.  Such “63-20” projects include the Chinook Building, the Pat Steel Building, and the Ninth and Jefferson Building Project.  The Competitive Negotiation method proposed by the Executive for the Factoria project was not among those reviewed by the Auditor, in that it had never been used in county government experience at the time of the report, and has only been used once since then—for the Bow Lake project. The Auditor noted that agencies considering the use of alternative project delivery methods that don’t have a history with alternative procurement could benefit from FMD’s experience in the use of such methods.  

In the 2011 Audit of the Transfer Station Capital Projects, the Auditor noted that  “there are several project delivery options available, with varying opportunities and risks.  SWD analyzed project delivery methods during planning for Shoreline and Bow Lake, but did not include all the viable options for project delivery, such as public private partnerships.  Industry experts believe that the public private partnership financing and project delivery approach, also called 63-20, could be beneficial.”  Among the audit recommendations was the following:  “SWD should provide county policymakers systematic analysis of…an assessment of which project financing and delivery method is most likely to result in lower capital costs.”  

The Public-Private Partnership method utilizing 63-20 delivery provides a financing structure for public capital projects whereby private nonprofit corporations issue tax-exempt bonds to finance the project.  The non-profit organization, using the bond-generated revenue, contracts for the development of the project through a private developer; the non-profit organization owns the building during the period of bond repayment.  The Solid Waste Division would lease the structure, providing a revenue stream for repayment of bonds; at the end of the lease period, ownership would revert to the Division.
Cost-saving elements of this approach based on past county agency experience include potential to create contractor incentives;  potential for quick start-up and simultaneous management of various tasks; accessing long-term relationships between the developer and construction communities; potential to utilize design/build approaches for major subcontracts; reduced administrative costs; insulation of the county from contractor claims; and other benefits.  This tool also allows access to tax-exempt bond financing, combined with private-sector development benefits. 
Consultant Review of Procurement Alternatives
It is noted that the Executive did undertake a review of alternative procurement methods through a consultant report in April 2012; that review recommended use of the Competitive Negotiation method.  However, the review did not undertake a full assessment of several alternatives, including the Public/Private partnerships (63-20) method, noting that the facility design was 30% complete at the time of review, and that SWD has design and construction management teams under contract.  The review concluded that, as a result, several project delivery methods are no longer suitable for the project—including the Public/Private Partnerships.  Thus, based on the agency’s preliminary facility design   progress, county options for consideration of the range of procurement alternatives—as recommended by the Auditor—were precluded, according to the review.  One means of identifying project costs for an alternative procurement method would be to initiate a Request for Proposals process under a selected alternative procurement method, to produce comparative information regarding project cost, schedule and availability of project developers.  
Role of Legislative Authority
As noted, staff sought legal review from the PAO concerning the role of the legislative authority called for in the Competitive Negotiation process.  The PAO’s office indicated that, from a legal perspective, the involvement of the legislative authority in the procurement process would not limit the Council’s oversight authority if the project went over budget or was late.  

As a policy matter, the Council will note that the Competitive Negotiation process does require a finding by the legislative authority that it is in the public interest to enter the contract, that the contract is sound, and that it’s advantageous to use the Competitive Negotiation method.  For the Bow Lake Recycling and Transfer Station project, the Council was asked by the Executive to make such findings.  In light of Auditor recommendations for a systematic analysis of which project delivery method is most likely to result in lower capital costs, the Council may want to assure reasonable consideration of alternative procurement methods if it is expected to make such finding.

ANALYSIS

There are a number of elements the Council should consider in addressing the procurement of design and construction contract(s) for the Factoria Recycling and Transfer Station project.  These include:

· Procurement is occurring in the context of interlocal agreements among participating cities that are scheduled to expire in 2028; while the parties have sought to extend the agreements, that has not yet happened, --with the result that bonds sold to support facility construction must be repaid by that date, pushing solid waste rates higher than they would otherwise be;

· The Executive is requesting a solid waste rate of $121.75; assuming a repayment period through 2040, the rate would be proposed at $119.50, so $2.25 of that amount is attributed to the comparatively short bond repayment period needed given the early ILA expiration;

· The Auditor has noted that projected waste volumes have declined since the Factoria project was originally scoped, and that given that, projected per-ton capital costs for the project are comparatively high;

· The Auditor has encouraged a systematic review of alternative procurement options, and has recommended that agencies considering alternative procurement strategies that don’t have pertinent experience—should make use of the experience gained by the Facilities Management Division in its procurement of capital projects;

· The review that was conducted for the Factoria project did not include full consideration of several alternative procurement options, including Public/Private Partnerships;
· Following the requirements of the Competitive Negotiation process, the Council will be asked to arrive at findings that that contracting method is the appropriate one to use.
Options for Council Consideration

Option 1:  Approve the Executive’s Recommendation for a “”Competitive Negotiation” procurement process
Benefits:  

· Moves the process forward upon approval of Proposed Ordinance 2012-0247; no delay for further review

· Potential contractors can participate in part of, or all of the design/build project, allowing the potential for greater coordination between the design process and the construction process;

· The Solid Waste Division has had experience with this process through the Bow Lake project, and reports a favorable experience.

Risks

· Does not provide for full review of alternatives beyond the HDR report

· Asks the Council to approve the Competitive Negotiations method in the absence of such review

· Limited information base regarding cost/schedule parameters of other procurement alternatives

· This appears to be a unique process in county government; other than the Bow Lake project, there is no history with the process, leaving limited ability to compare “Competitive Negotiation” with others that have a more extensive history;

Option 2:  Provide for a solicitation for proposals utilizing the 63-20 process through the Facilities Management Division, in consultation with the Solid Waste Division
Benefits:  

· Provides a broader information base for Council decision on procurement, and allows Council to meaningfully address requirement for arriving at Findings on the appropriate procurement method

· More effectively responds to Auditor recommendation for review of alternatives

· Tests the market to assess whether another procurement approach can result in savings in cost or time, or alternatively, confirm the appropriateness of the Executive-proposed approach 
Risks

· Builds in a delay of several months to allow for solicitation of proposals

· If turnaround is greater than three months, the favorable bond market/construction environment may degrade 
· Potential loss of sunk costs for project design expenditures

Amendment
Staff has prepared an amendment to Proposed Ordinance 2012-0247 to require a process for reviewing the potential benefits of a Public/Private Partnership (63-20) procurement alternative, with the results to be returned to Council for review, prior to moving forward with a Competitive Negotiation methodology.  

REASONABLENESS
The risks and benefits of the primary options available to the committee in response to the Executive’s proposal are described above.  Option 1 carries a risk regarding Council endorsement of a procurement alternative that doesn’t appear fully vetted, while Option 2, results in a delay in the start of the project, and represents the potential for losing the expenditure on facility design that the Division has undertaken.  The policy choice before the Council should be undertaken with these considerations.
� RCW 36.58.090  Contracts with vendors for solid waste handling systems, plants, sites, or facilities — Requirements — Vendor selection procedures.
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