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Proposed Substitute Ordinance 2007-0399 received a “Do Pass” recommendation by the GMNRC on September 25, 2007.
Subject:  AN ORDINANCE relating to the setting of permit fees, publication of administrative rules, administration of fee waivers, establishment of a sliding scale of costs by the Department of Development and Environmental Services (DDES) and the establishment of a Development Permit Technical Advisory Committee.
Background:  
The primary review of land use and building permits in the unincorporated areas of King County are the responsibility of DDES.

Over the years, concerns from residents have been expressed to council members representing significant portions of unincorporated areas about the enforcement process.  These concerns include the:

· The high and uncertain costs of permit reviews, and

· Lack of consistency in adopting and implementing public rules relating to fee waivers and other administrative procedures.

These issues have been the subject of much debate since a 1993 analysis of the DDES fee structure.  

A follow-up DDES fee study was conducted in 1994 examining nearly one year’s permit services and made comparisons between costs of services and the fees generated.  The 1994 study concluded that permit and customer service goals could only be achieved through additional external funds to support DDES operations.

In 1996, the final report of DDES Restructuring Task Force recommended that permit activities should recover all of their direct and indirect costs and that all general governmental services (non-billable) be financed by current expense funds.  The Task Force also recommended that each type of permit recover its associated direct and indirect costs thereby ending subsidy of one permit type from revenue of another.

In 1997, the King County Auditor issued a report (No. 97-03) which generally concluded that there were few problems associated with permit fee waivers.  However, there were instances of incomplete records that made factors used to set the waiver amount difficult to determine, as well as, instances in which waivers may have violated the Uniform Building Code.

In 1998, the DDES Fee Proposal found that then-current fee charging methods, in many cases, seemed to have little relationship to the cost of services and recommended revised fees that would fully recover costs for each type of permit, be easy to administer and understand, and achieve financial stability for the DDES.

In 2003, a report of the DDES Permit Fee Committee recommended numerous changes to DDES, including:

· A project manager that assumes responsibility for individual permits;,

· Project-specific fee estimation at intake,

· The use of flat fees and base-plus-hourly fee,

· Maintenance of reserve funds to increase flexibility,

· Creation of lists of consultants subject to less stringent review, and

· An annual performance report to the council.  
Ordinance 14683, adopted in late 2003, established the current flat-rate permit fee structure, fee estimation processes, and strengthened the fee waiver system exercised by the director of DDES.

Lastly, in 2007, a court decision (Tiger Mountain, LLC. v. King County) found there continues to exist in King County a need to provide a system of determining equitable development fees which take into consideration due process protections established by Washington State Constitution Article I (3).  This decision established a number of clarifications to the DDES permit fee system, including:  the formal adoption of agency public rules regarding fee waivers, fee estimates, and a reduction in the amount of the flat-rate fee based upon job classification of the provider.

In addition, the court ordered the county to:

· Adopt adjustments to fees for clerical support relating to financial guarantees, stating that it is “patently unreasonable” to charge the then-current hourly rate for work that did not require professional-level expertise,
· Establish “an independent neutral decision-maker” – not the director of DDES – in charge of hearing-fee challenges,
· Refund fees charged for staff work on permit appeals when applicants win, and

· Lower monthly charges on delinquent payments and give applicants worksheets to show how fee estimates were derived.

In response to the court decision, DDES has begun the process of formally adopting public rules or have made fee adjustments, as required by the court order regarding:

· fee waivers, 
· fee estimates, 
· a fee for clerical in the financial guarantees section,

· refunds on successful permit appeals, and 
· lower monthly charges on delinquent payments.  
SUMMARY OF PROPOSED SUBSTITUTE Ordinance 2007-0399:

The following is a summary of the sections of the proposed substitute ordinance:

Section 1:  Contains findings that provide background information about permitting issues over the years, including fee levels, the lack of clearly defined operating rules and procedures and the criteria for provision of fee waivers and refunds. The findings describe the various studies and audits related to these issues over the past 15 years.

Section 2:   Currently, DDES “may” but is required to adopt public rules for procedures they deem necessary to implement the provisions of KCC Title 27 (Permit Fees).  The court decision cited in the findings of section 1 indicated that such rules must be adopted by the department.   This section of the ordinance would require the department to adopt through the process provided for by KCC 2.98.   NOTE:  In response to the court decision and consistent with the intent of this section, DDES has already begun the public rule adoption process.

Section 3:  Reduces the late penalty payment to one percent of the delinquent unpaid balance.  It was noted by the court that the currently codified one and one-half percent penalty was not consistent with the limits of state law.   NOTE:  In response to the court decision and consistent with the intent of this section, DDES currently charges one percent on unpaid balances.

Section 4:  With intent similar to Section 2, this section would require the development of criteria (through the rule-making process of KCC 2.98) to be used by the director of DDES in making decision regarding the waiver of fees.  NOTE:  This revision is to address an issue cited by earlier council audits, about the potential for a lack of consistency in granting fee waivers, due to a lack of clearly specified criteria.  

Section 5:  Requires DDES to adopt public rules relating to refunds of fees associated with an appeal when an applicant is the substantially prevailing party in an administrative appeal.  
Section 6:  Requires a written, binding fee estimate to applicants for all project managed projects, including copies of employee worksheets used to develop the estimate.   
Section 7:  Creates a Development Permit Technical Advisory Committee to provide expert policy advice to the council on issues relating to development permitting, including fee levels, the project management program, other non-fee funding sources and operating rules.  
The advisory committee would consist of 9 members, representing the following groups or interests:
· Master Builders’ Association of King County,

· Seattle-King County Association of Realtors,

· Agricultural or forestry interests, 

· Environmental interests, 

· DDES,

· Association of Fire Chiefs of King County,

· The Senior Deputy Ombudsman for Rural Affairs, and

· Unincorporated Area Councils (2 representatives)

Attachments:
None
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